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PAROL EXTINGUISHMENT OF TRUSTS IN LAND 


HE provisions of the English Statute of Frauds in regard to 
trusts are somewhat loosely drawn. Section 7 relates to the 
creation of trusts and section 9 to their assignment. There is no 
express requirement of a writing for the extinguishment of a trust. 
In section 8 the statute does, however, contain a provision dispens- 
ing with the necessity of a writing where any conveyance is made 
of lands by which a trust shall arise or result by the implication or 
construction of law or be transferred or extinguished by an act 
or operation of law. From this it may be inierred that a trust 
cannot be extinguished by an act of the beneficiary without a 
writing, despite the absence of an express provision to that ef- 
fect. In substance, moreover, an oral surrender of his equitable 
interest by the cestui que trust to the trustee is equivalent to an 
assignment by him of his interest, although technically the trans- 
action operates not to give the trustee an equitable interest but 
to extinguish the equitable interest, since when one person has both 
the Tegal and beneficial interest the trust is extinguished. A sur- 
render to the trustee falls within the policy, if not within the letter 
of section 9 of the statute.’ 





1 Section 1 of the English Statute of Frauds provides that all leases, estates, 
interests of freehold, or terms of years, or any uncertain interest in land not put in 
writing, shall have the effect of estates at will; and § 3 provides that no such inter-. 
est shall be assigned, granted, or surrendered unless by deed or note in writing or by 
act or operation of law. 29 Car. II, c. 3 (1677). It is evident that these provisions 
were not intended to apply to trusts, since in §§ 7-9 there are express provisions 
relating to trusts. 

- Sections 1-3 and 7-9 of the Statute of Frauds are repealed by the Law of: 
Property Act, 1925, which provides that no interest in land can be created or dis- 
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The American statutes differ in their wording. Some of them 
use the language of the English Statute of Frauds. In others it is 
expressly provided that no trust of land shall be created, assigned, 
or surrendered unless by operation of law or by an instrument in 
writing.” In still other states in which there is no express pro- 
vision relating to the assignment or surrender of trusts, it is held 
that a general provision relating to assignments and surrenders of 
interests in land is applicable to trusts.* However the statute is 
worded, it does not seem to be doubted that in the case of an ex- 
press trust of an interest in land an oral surrender of his interest 
by the cestui que trust to the trustee is ineffective.* 

The interest of the beneficiary of an express trust of land may, 
of course, be extinguished without a writing in other ways than by 
a surrender. If the beneficiary has never accepted the beneficial 
interest, he may disclaim, and such disclaimer is effective although 
oral. It was at one time thought that if an interest is granted to a 





posed of except by writing or by operation of law, and that a declaration of trust 
respecting any interest in land must be manifested and proved by some writing, 
and that a disposition of an equitable interest or trust subsisting at the time of 
the disposition must be in writing; but that these provisions do not affect the 
creation or operation of resulting, implied or constructive trusts. 15 Gero. V, 
Cc. 20, § 53. 

2 See, e.g., Coro. Comp. Laws (1922) $5105; Munn. Star. (Mason, 1927) 
§ 8459; Nes. Comp. Star. (1922) § 2451; New York Rear Property Law (1909) 
§ 242. 

3 In most of the states in which there is no express provision requiring a writ- 
ing for the creation of a trust, it is held that a provision corresponding to §1 of 
the English statute does not make a writing necessary for the creation of a trust of 
land. It is quite generally held, however, in states which have a provision requiring 
a writing for the creation of a trust but which have no express provision requiring 
a writing for the assignment of a trust, that a provision corresponding to §3 
applies to the assignment or surrender of the interest of the beneficiary of a trust 
of land. 

# Darling v. Butler, 45 Fed. 332 (C.C.S. D. N. Y. 1891) ; Peer v. Peer, 11 N. J. 
Eq. 432 (1857); Tynan v. Warren, 53 N. J. Eq. 313, 31 Atl. 596 (1895), rev’d on 
another ground in Warren v. Tynan, 54 N. J. Eq. 402, 34 Atl. 1065 (1896). 

An executory contract by the beneficiary of a trust of land to surrender his 
equitable interest is unenforceable under § 4 of the English Statute of Frauds, by 
which it is provided that no action shall be brought upon any contract or sale of 
any interests in land unless the agreement or some memorandum or note thereof 
is in writing. A similar provision is found in nearly all of the states. See Pomeroy, 
Speciric PerForMANCE or ConrTracts (3d ed. 1926) $70. It is now superseded 
in England by the Law of Property Act, which requires a writing for “any con- 
tract for the sale or other disposition of land or any interest in land.” 15 Geo. V, 
c. 20, § 40 (1925). 
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person by deed, a disclaimer is ineffective unless by deed; but it 
is now held that a disclaimer by parol is effective no matter in 
what form the interest is granted and no matter whether the 
interest is in land or in personalty. A person is not bound to ac- 
cept a benefit which another intends to confer upon him, and any 
manifestation of refusal to accept is effective as a disclaimer. If, 
however, a cestui que trust has once accepted the beneficial inter- 
est, he cannot be rid of it merely by disclaiming. He may transfer 
his interest to a third person or surrender it to the trustee; but 
neither the transfer nor surrender is effective in the case of an 
express trust of an interest in land unless manifested by an instru- 
ment in writing. . 
The interest of a cestui que trust may be extinguished by opera- 
tion of law. In that event no writing is necessary even in the 
case of a trust of land. Thus, the sole beneficiary of a trust of 
land may die intestate leaving the trustee as sole heir. So also, an 
oral surrender of his interest by the cestui que trust may be ef- 
fective if the trustee changes his position in reliance on the sur- 
render. The principle applicable here is the same as that which 
is applied to the creation of trusts by parol and to the specific per- 
formance of oral contracts concerning land and to the enforcement 
of incomplete gifts of land. This is the principle somewhat loosely 
called the doctrine of “ part performance.” In England and in 
a few states it is based upon the idea that the acts done in reliance 
upon the oral transaction are sufficient evidence to make unneces- 
sary a compliance with the Statute of Frauds. It is more generally 
rested upon the ground that it would be unjust to the person so 
acting to deprive him of the interest intended to be conferred upon 
him. If a person purports to convey an interest to another, and 
the conveyance is ineffective to transfer the interest, but the 
other is induced by the conveyance to change his position, 
the transferor is estopped from relying upon the invalidity of the 
conveyance.” 








5 See Pomeroy, SPECIFIC PERFORMANCE OF CoNnTRACTS §§ 130, 131. This prin- 
ciple of equitable estoppel is not limited to situations in which there is a misrepre- 
sentation of fact. It is applied where there is reliance upon a promise which is 
unenforceable as well as upon a conveyance which is ineffective. The writer is not 
here concerned with the question as to what acts done in reliance upon such promises 
or conveyances are sufficient to estop the person making the promise or conveyance. 
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Although the beneficiary of an express trust of land cannot 
merely by parol surrender his interest to the trustee, there is a 
more doubtful question where the trust is a resulting or a con- 
structive trust. It is sometimes stated broadly in the cases that 
if a trust is orally created it may be orally discharged. But 
although a trust may be created without a writing, it does not 
follow that it can be orally surrendered. A trust of land may be 
created by operation of law and so it may be valid in the absence 
of a writing; but if it is to be extinguished not by operation of 
law but by the act of the parties, a writing may be necessary to 
evidence the intent to extinguish it. 

Resulting trusts closely resemble express trusts. A resulting 
trust, like an express trust, is a fiduciary relationship with re- 
spect to property, title to which is vested in one person who is 
charged with equitable duties to hold the property for the benefit 
of another person and to convey it tohim. A resulting trust arises, 
however, not because it is expressly declared by the settlor but 
because of circumstances which give rise to an inference that a 
person making, or causing to be made, a transfer of property did 
not intend to give to the transferee the beneficial interest therein. 
A resulting trust, even of an interest in land, may be created 
without a writing. Can such a trust be extinguished by an oral 
surrender to the trustee? 

If the owner of land transfers it to another person upon an 
express trust duly declared in writing and the trust fails in whole 
or in part, the trustee presumptively holds upon a resulting trust 
for the settlor or his estate.’ No trust results, however, if from the 
instrument it appears that the settlor intended that if the trust 
thereby created should fail the trustee should keep the property 
for his own benefit. Whether or not a resulting trust arises thus 
depends upon the interpretation of the instrument. Ifa resulting 
trust does arise, it is not because the settlor expressly so provided 
nor because it appears from the instrument that he in fact intended 
to create it, but because it appears from the instrument that he did 





® Livermore v. Aldrich, 5 Cush. 431, 436 (Mass. 1850); Page v. Page, 8 N. H. 
187 (1836) ; Dow v. Jewell, 18 N. H. 340 (1846); Warren v. Tynan, 54 N. J. Eq. 
402, 34 Atl. 1065 (1896) ; Botsford v. Burr, 2 Johns. Ch. 405 (N. Y. 1817) ; Gorrell 
v. Alspaugh, 120 N. C. 362, 27 S. E. 85 (1897). 

7 Scott, Cases on Trusts (1919) 357-73. 
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not intend to give the beneficial interest to the trustee, and pre- 
sumably, therefore, would have desired the trustee to return the 
property to him or his successors in interest if the trust should fail.* 
In the case of a trust of land parol evidence is not admissible to 
show that the settlor originally intended that the trustee should 
keep the land if the trust should fail.° It seems equally clear that 
a subsequent attempt to extinguish the trust by a parol surrender 
of the beneficial interest by the settlor to the trustee is ineffective. 
The same principle is applicable where an interest in land is trans- 
ferred upon an express trust which is fully performed without 
exhausting the entire property transferred to the trustee.*® 

The situation is not so clear where the resulting trust arises 
wholly by parol. If one person purchases land, paying the pur- 
chase price himself but taking the title in the name of another, the 
latter presumptively holds upon a resulting trust for the former. 
Such a trust, although it is one which arises because of the pre- 
sumed intention of the parties, is valid even though no memoran- 
dum is executed.** It is established, nevertheless, by a multitude of 
decisions that parol evidence is admissible to rebut the resulting 
trust by showing that the purchaser intended to make a gift to the 
grantee.’* Suppose, however, that it appears that no gift was 
intended at the time of the transaction. Is a subsequent parol sur- 
render of his interest by the purchaser to the grantee valid? 
There is some authority to the effect that in the case of land it is 
not.’* Although a writing is not necessary for the creation of such 
a trust, the reason is that the circumstances surrounding the pur- 





8 In Gray, NATURE AND SOURCES OF THE LAw (2d ed. 1921) 174, the distinc- 
tion is pointed out between ascertaining a person’s intention and ascertaining what 
would have been his intention under circumstances which he did not foresee. 

® McDermith v. Voorhees, 16 Colo. 402, 27 Pac. 250 (1891); Woodruff v. 
Marsh, 63 Conn. 125, 26 Atl. 846 (1893) (trust created by will). 

In 1 Perry, TRUSTS AND TRUSTEES (6th ed. 1911) § 150, it is said that “ where 
the trust results by force of the written instrument, it cannot be controlled, re- 
butted, or defeated by parol evidence of any kind.” 

10 See Scott, Cases oN TRUSTS 373-85. 

11 Scott, Resulting Trusts Arising Upon the Purchase of Land (1927) 40 Harv. 
L. REv. 669. 

12 Ibid. at 679. 

13 Millard v. Hathaway, 27 Cal. 119 (1865); Clitus v. Langford, 24 S. W. 325 
(Tex. Civ. App. 1893). An oral assignment to a third person by the beneficiary of 
a purchase money resulting trust of land is invalid. Chenoweth v. Lewis, 9 Ore. 
150 (1881) ; see Tierney v. Wood, 19 Beav. 330 (1854). 
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chase are sufficient to show that a trust was presumptively in- 
tended. The subsequent extinguishment of the trust, however, is 
not accompanied by such circumstances. It rests solely upon the 
intention of the cestui que trust, and such an intention should be 
effective only if evidenced by a written instrument. The opposite 
view, however, is taken in several cases.** These cases go on the 
general ground that an equity founded on parol proof may be dis- 
charged by parol. If the creation and continuance of a trust may 
be shown without any written declaration of trust, no higher de- 
gree of evidence should be required to show its extinguish- 
ment.*° 

In the case of a constructive trust of land, can the interest of 
the beneficiary be extinguished without a writing? A constructive 
trust is a relationship with respect to property, title to which is 
vested in one person who is charged with an equitable duty to con- 
vey it to another person or for his benefit, and which is neither an 
express nor a resulting trust. Judge Cardozo has said: “ A con- 
structive trust is the formula through which the conscience of 
equity finds expression. When property has been acquired in 
such circumstances that the holder of the legal title may not in 


good conscience retain the beneficial interest, equity converts him 
into a trustee.” ** An express trust is a juridical device for sepa- 
rating the legal and the beneficial interest in property. Express 





14 Carter v. Hopkins, 79 Cal. 82, 21 Pac. 549 (1889) ; Dow v. Jewell, 18 N. H. 
340 (1846); Warren v. Tynan, 54 N. J. Eq. 402, 34 Atl. 1065 (1896). But see 
Seddon v. Pickard, 137 Atl. 541, 543 (N. J. Eq. 1927); Botsford v. Burr, 2 Johns. 
Ch. 405, 416 (N. Y. 1817). 

15 In Dow v. Jewell, 18 N. H. 340 (1846), it was held that the interest of the 
beneficiary of a purchase-money trust of land may be extinguished by parol. The 
court said, “It would present a singular state of the law were we to hold that the 
creation and continued existence of the estate and title might be shown without 
any written declaration of the trust, but that a division of the property among 
those who thus held it must be proved by writing; thus requiring a higher degree 
of evidence to show the partition of the property, than was required to show the 
existence of the title to it.” Ibid. at 354. 

16 Beatty v. Guggenheim Exploration Co., 225 N. Y. 380, 386, 122 N. E. 378, 380 
(1919). In Rolfe v. Gregory, 4 De G. J. & S. 576, 579 (1864), Lord Westbury 
said, “ When it is said that the person who fraudulently receives or possesses him- 
self of trust property is converted by this Court into a trustee, the expression is 
used for the purpose of describing the nature and extent of the remedy against 
him, and it denotes that the parties entitled beneficially have the same rights 
and remedies against him as they would be entitled to against an express trustee 
who had fraudulently committed a breach of trust.” 
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trusts and resulting trusts are based directly or indirectly upon the 
intention of the parties. A constructive trust is a remedial device 
for redressing a wrong or for preventing unjust enrichment or 
an unjust loss. Constructive trusts may arise from all kinds of 
diverse circumstances. All that they have in common is the cir- 
cumstance that a court of equity will specifically compel one per- 
son to transfer property to another for some reason which the 
court finds sufficient. 

Where a wrong has been done to a person, he often has a choice 
of two or more alternative remedies. In such cases, he may by 
electing one remedy preclude himself from obtaining others. 
Where one of his remedies is a constructive trust he may preclude 
himself from pursuing it by electing a different remedy.’’ This 
may happen, for example, when property is acquired by one per- 
son by the wrongful use of the property of another.’* Thus if a 
person obtains money from another by fraud and with the money 
purchases land, the defrauded person can hold him as constructive 
trustee of the land.*® May this constructive trust be extinguished 
by parol? It is clear that it can. The constructive trust is im- 
posed as one possible remedy to redress the wrong which was 
done in obtaining the money by fraud. The defrauded person may 
sue the wrongdoer for damages or he may at his election follow 
the money into its product. If he accepts money from the wrong- 
doer in satisfaction of the wrong, he is precluded from reaching 
the product. No writing is necessary to extinguish his cause of 
action for the wrong, which in no way concerned any interest in 
land; and the extinguishment of that cause of action puts an end 
to all remedies, including the constructive trust. 

If a person acquires an interest in property in regard to which, 
by reason of his fiduciary position, he owes a duty to another, he 
becomes a constructive trustee of that property for his principal.” 
No writing is necessary for the creation of such a trust even in 





17 The writer is not concerned with the question as to what constitutes such elec- 
tion or whether an election once made is irrevocable in the absence of consideration. 
See Ewart, WAIVER DistrIBUTED (1917) 100. 

18 Scott, Cases ON TRUSTS 523-64. 

19 The notion that the Statute of Frauds precludes the defrauded person from 
following his money into the land by the imposition of a constructive trust was 
long ago exploded. Lane v. Dighton, 1 Ambl. 409 (1762). 

20 Scott, CASES ON TRUSTS 495-523. 
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the case of land, since the trust is one imposed by law. If the 
principal consents to the acquisition by the fiduciary of an interest 
in the property there is no breach of duty by the fiduciary and no 
constructive trust will arise, even though the principal’s consent 
is given orally and the property concerned is land. Suppose that 
such a constructive trust is once created; can it be extinguished 
by parol? It would seem that it can. In Beatty v. Guggenheim 
Exploration Co.” the defendant company employed the plaintiff 
to investigate mining properties for it. The contract provided 
that the plaintiff should not become directly or indirectly inter- 
ested in any similar business and that the terms of the contract 
should not be modified except by writing. The defendant sent the 
plaintiff to investigate certain mining claims in Alaska upon which 
the defendant had an option. The plaintiff found in the neighbor- 
hood other claims upon which the defendant had no option, but 
which were necessary to the successful operation of those on 
which it did have an option. The plaintiff made an arrangement 
with a third person under which these other claims were pur- 
chased, the arrangement being that the plaintiff should advance a 
certain sum of money either as a loan or as part payment for an 
interest in the claims, as the plaintiff might elect. The plaintiff 
told the president and the general manager of the defendant what 
he had done, and upon their consenting to his taking an interest in 
the claims, he notified the third person of his decision to do so. 
Subsequently, the defendant sought to charge the plaintiff as con- 
structive trustee of the claims so purchased. The court held that 
although the defendant might at the outset have held the plaintiff 
as constructive trustee, it was now precluded by its oral consent 
from so doing. Had the defendant’s consent been given in writing, 
it would clearly be precluded from enforcing the constructive 
trust. The court assumed that the only reason why it might make 
a difference that the consent was oral arose out of the provision in 
the contract that its terms should not be modified except by writ- 
ing. Judge Cardozo, speaking for the court, said that even if such 
a provision were binding, the defendant by its oral consent would 
be precluded from enforcing the constructive trust. The breach 
of duty by the agent, if any, would give the defendant power to 





21 225 N. Y. 380, 122 N. E. 378 (1919). 
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hold him liable for damages or to charge him as constructive 
trustee. The oral consent was an election between remedies. The 
employer was not bound to charge the agent as constructive 
trustee; it might either adopt or reject the purchase. Although no 
mention was made in the decision of the requirements of the 
Statute of Frauds, the reasoning of the court effectually disposes 
of any possible contention that a writing would be required by the 
statute for the extinguishment of the employer’s right to impose a 
constructive trust. 

If land is acquired by one person from another by fraud, the 
latter may compel the former to reconvey the land to him, charg- 
ing him as constructive trustee of the land. Can this constructive 
trust be orally extinguished? It is held that it can. A defrauded 
vendor on discovering the fraud may disaffirm the sale and compel 
the purchaser to reconvey the Jand to him or he may at his election 
allow the purchaser to keep the land. If he does nothing within a 
reasonable time after discovering the fraud, he is precluded from 
disaffirming the sale. So also, by words or conduct he may show 
his intention to elect to ratify the sale. His election is none the less 
binding that it is oral, although the effect is to prevent him from 
imposing a constructive trust upon the land.” 

If the owner of land transfers it to another person by a deed 
absolute in form, but there is an oral understanding that the land 
is conveyed as security for a debt, the cases are nearly unanimous 
in holding that the grantor may maintain a bill in equity to recover 
the land on paying the debt.”* Can this interest of the grantor be 
surrendered by parol? It has been held in a number of cases that 
if the grantor and grantee subsequently make an agreement 
whereby the debt is cancelled and it is agreed that the grantee may 
keep the land, the grantor’s equitable interest in the land is ex- 
tinguished and he cannot thereafter maintain a bill for a recon- 
veyance of the land.** On the other hand, it has been held in some 





22 Grymes v. Sanders, 93 U. S. 55 (1876); Himes v. Langley, 85 Ind. 77 
(1882) ; Dunks v. Fuller, 32 Mich. 242 (1875). 

23 Scott, Conveyances Upon Trusts not Properly Declared (1924) 37 Harv. L. 
REV. 653, 662; 1 JONES, MortGAGEs (8th ed. 1928) c. 8; L. R. A. 1916B 18. 

24 McMillan v. Jewett, 85 Ala. 476, 5 So. 145 (1888); Cramer v. Wilson, 202 
Ill. 83, 66 N. E. 869 (1903); Haggerty v. Brower, 105 Iowa 395, 75 N. W. 321 
(1898) semble; Baxter v. Pritchard, 122 Iowa 590, 98 N. W. 372 (1904); Sears v. 
Gilman, 199 Mass. 384, 85 N. E. 466 (1908); Shaw v. Walbridge, 33 Ohio St. 1 
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states that the interest of the grantor cannot be extinguished by a 
mere oral surrender to the grantee, that the grantor has an equity 
of redemption which, though created by a parol transaction, 
cannot be extinguished by a parol surrender unless the grantee 
acts in reliance thereon so that the grantor is estopped from assert- 
ing his interest.** It would seem that the latter view is preferable 
and that the beneficial interest of the grantor although not evi- 
denced by a written instrument should not be extinguishable by 
parol. There is here no problem of an election of remedies but 
simply a question whether the beneficial interest in land can be 
surrendered orally. 

A somewhat similar problem arises when a person conveys land 
to another upon an oral trust. In sucha case it is held in England 
that the oral trust may be shown, not for the purpose of enforcing 
it, but for the purpose of compelling the transferee to restore the 
land to the transferor; and in order to prevent unjust enrichment of 
the transferee, he is held to be a constructive trustee for the trans- 
feror. In this country by the weight of authority, however, a con- 
structive trust arises if, but only if, it is shown that the transferee 
was guilty of fraud or the abuse of a confidential relationship, or 
if the transfer was made in contemplation of death, or is in the 
nature of a mortgage.** Can such a constructive trust be extin- 
guished by a parol surrender? Inthe case of Hatcher v. Hatcher” 
it was held that it cannot. In that case a mother conveyed land 





(1877). The same result has been reached in several cases where the grantee 
agreed in writing to hold the land as security for a debt of the grantor to him and 
to reconvey it to the grantor on payment of the debt. Vennum v. Babcock, 13 
Iowa 194 (1862); Scholl v. Hopper, 134 Ky. 83, 119 S. W. 770 (1909); Trull v. 
Skinner, 17 Pick. 213 (Mass. 1835) ; Sears v. Gilman, 199 Mass. 384, 85 N. E. 466 
(1908) semble; see Gorrell v. Alspaugh, 120 N. C. 362, 27 S. E. 85 (1897). But 
see Scott v. McFarland, 13 Mass. 309 (1816) (evidence uncertain and bond of de- 
feasance not surrendered). 

25 Peugh v. Davis, 96 U. S. 332 (1877); Ferguson v. Boyd, 169 Ind. 537, 81 
N. E. 71 (1907); Van Keuren v. McLaughlin, 19 N. J. Eq. 187 (1868); Reich v. 
Dyer, 91 App. Div. 240, 86 N. Y. Supp. 544 (1904), appeal dismissed, 180 N. Y. 
107, 72 N. E. 922 (1904), 181 N. Y. 508, 73 N. E. 1120 (1905) ; Marshall v. Wil- 
liams, 21 Ore. 268, 28 Pac. 137 (1891); Ullman v. Devereux, 46 Tex. Civ. App. 
459, 92 S. W. 1163 (1907) ; see 1 Jones, Mortcaces (8th ed. 1928) § 412; L. R.A. 
1916B 581. 

26 Scott, Conveyances Upon Trusts not Properly Declared (1924) 37 Harv. L. 
REv. 653, 656. 

27 264 Pa. 105, 107 Atl. 660 (1919). 
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to one of her sons under an oral agreement that be would reconvey 
it to her. The mother retained possession of the land. Subse- 
quently she told her son orally that he might keep it as his own. 
It was held that owing to the confidential relationship between the 
mother and son a constructive trust for the mother arose, and that 
the trust could not be extinguished by parol; and the son was 
ordered to reconvey the land. 

If the owner of land makes a written contract to sell the land 
to another who agrees to buy it, the purchaser as a result of his 
right to specific performance of the contract acquires an equitable 
interest in the land. The vendor may be said to hold it upon a 
constructive trust for the purchaser. Can this equitable interest 
be extinguished by an oral agreement between the parties rescind- 
ing the contract? The mere fact that a contract is in writing does 
not prevent a rescission of the contract by parol. Even though 
the contract is one which under the Statute of Frauds must be 
evidenced by a written instrument, it is not necessary that an 
agreement rescinding the contract should also be in writing. There 
may be grounds of policy for providing that a person should not. 
subject himself to the burdens of a contract unless he signs a writ- 
ten instrument; but it does not follow that there is any ground of 
policy requiring that a person should not be relieved of liability to 
another by an oral agreement between them. In the case of a con- 
tract to sell land, however, the purchaser acquires an equitable 
interest in the land; and the question is whether this equitable 
interest can be surrendered by parol.” There is a difference of 
opinion on this question. In some cases it is held that under the 
Statute of Frauds the interest, being an interest in land, cannot be 
extinguished by parol.*® In other cases, however, it is held that 
the purchaser’s interest in the land is merely an incidental result 
of the contract, and that the contract may be rescinded by parol 
even though the collateral effect is to extinguish the purchaser’s 


i. 





28 An oral assignment to a third person by a purchaser under a written contract 
for the sale of land is invalid. 1 Witiiston, Contracts (1920) § 491, n.74; Note 
(1925) 38 A. L. R. 1348. 

29 Grunow v. Salter, 118 Mich. 148, 76 N. W. 325 (1898) ; Sanborn v. Murphy, 
86 Tex. 437, 25 S. W. 610 (1894). In Barrett v. Durbin, 106 Ark. 332, 153 S. W. 
265 (1913), the court laid stress on the fact that the purchaser had taken possession 
and did not restore the possession to the vendor. 
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equitable interest.*° The latter view is clearly stated in Proctor 
v. Thompson ** where Rumsey, J., said: “ The equitable interest 
of the vendee is a thing which the courts of equity have engrafted 
upon the contract, not as a part of it, but as a thing resulting from 
it, and necessary for the protection of the purchaser. It arises 
out of the contract and is coexistent with the contract. If for any 
reason the contract ceases to exist, the interest of the vendee in 
the land ceases.” It would seem, however, that in view of the 
doctrine of equitable conversion the equitable interest of the pur- 
chaser is not something merely incidental to the contract. In 
many of the cases in which it is held that a contract for the sale 
of land can be rescinded by parol the courts overlooked the cir- 
cumstance that the rescission results in terminating the beneficial 
interest of the purchaser in the land and in revesting that interest 
in the vendor. 

Heretofore we have been considering cases in which the ques- 
tion arose between the trustee and the cestui que trust. But not 
infrequently a third person may enter into the transaction. Sup- 
pose, for instance, that the beneficiary of an express trust of land 
duly declared in writing orally authorizes the trustee to convey 
the land to a third person, intending thereby to give him the bene- 
ficial interest and not a bare legal title. It is clear that the cestui 
que trust cannot charge the trustee with a breach of trust in 
doing an act which he has himself authorized.*? Admitting, how- 





30 Ely v. Jones, ror Kan. 572, 168 Pac. 1102 (1917) ; Warden v. Bennett, 145 
Ky. 325, 140 S. W. 538 (1911); Buel v. Miller, 4 N. H. 196 (1827); Proctor v. 
Thompson, 13 Abb. N. C. 340 (N. Y. 1883) ; Imperator Realty Co., Inc. v. Tull, 
228 N. Y. 447, 127 N. E. 263 (1920) semble; Wisner v. Field, 15 N. D. 43, 106 
N. W. 38 (1905) ; Workman v. Guthrie, 29 Pa. 495 (1857) ; Brownfield’s Ex’rs v. 
Brownfield, 151 Pa. 565, 25 Atl. 92 (1892). For a collection of authorities on this 
question, see 1 WixListon, Contracts § 491, notes 77, 78; Notes (1909) 14 ANN. 
Cas. 728; (1925) 38 A. L. R. 204. 

Even in states in which it is held that an oral agreement rescinding a contract 
for the sale of land is invalid under the Statute of Frauds, the purchaser is 
precluded from enforcing his interest under the original contract if the vendor 
changes his position in reliance upon the oral agreement for rescission. Miller v. 
Pierce, 104 N. C. 389, 10 S. E. 554 (1889); Anderson v. Anderson, 128 Wash. 504, 
223 Pac. 323 (1924). 

81 13 Abb. N. C. 340, 346 (N. Y. 1883). 

82 The result is different if the cestui que trust is non sui juris. There is some 
authority also to the effect that the trustee is liable for conveying the trust property 
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ever, that the trustee is not liable to the cestui que trust for mak- ~ 
ing the conveyance as the cestui que trust has orally authorized 
him to do, the question still remains whether the transferee takes 
the land subject to the trust, or whether the trust is extin- 
guished. 

If the interest of the cestui que trust is regarded as merely a 
personal claim against his trustee, and if a transferee of the trust 
property who takes with notice of the trust can be held as a con- 
structive trustee only because he is guilty of participating in a 
breach of trust, it would seem that parol evidence of the intention 
of the cestui que trust is admissible not only to show that the trus- 
tee was not guilty of a breach of trust, but also to show that the 
transferee was not guilty of participating in a breach of trust. 
The parol evidence would be admitted, therefore, not to extin- 
guish the trust but to negative the existence of facts which would 
give rise to a constructive trust. If on the other hand the interest 
of the cestui que trust is regarded as an interest in the trust prop- 
erty, and not merely as a personal claim against the trustee,®* it 
would seem that the trust cannot be extinguished by a parol con-. 
sent to its transfer toa third person. Under this view a transferee 
of trust property takes subject to the trust, because the equitable 
interest once created in the property continues until there is some 
sufficient reason to cut it off. Purchase for value and without 
notice has always been held sufficient to cut it off; or it may be cut 
off by the laches of the cestui que trust, or he may be estopped 
from asserting his equitable interest. But it would seem that an 
express trust of land cannot be extinguished merely by a transfer 
of the legal title with the oral consent of the cestui que trust. 

In Peer v. Peer,** a woman advanced one-sixth of the purchase 
price for a tract of land purchased in the name of certain rela- 





in accordance with the directions of the beneficiary of a spendthrift trust. Matter 
of Wentworth, 230 N. Y. 176, 129 N. E. 646 (1920). 

Although the terms of a contract for the sale of land cannot be varied by parol 
agreement, one party may be excused from performing a term of the contract by 
the oral consent of the other party. Imperator Realty Co., Inc. v. Tull, 228 N. Y. 
447, 127 N. E. 263 (1920). 

33 As to the nature of the interest of the cestui que trust, see Stone, The Na- 
ture of the Rights of the Cestui Que Trust (1917) 17 Cox. L. Rev. 467; Scott, The 
Nature of the Rights of the Cestui Que Trust (1917) 17 Cou. L. Rev. 269. 

34 rz N. J. Eq. 432 (1857). 
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tives. These relatives thereafter executed a written instrument 
whereby they promised to pay her a sum of money or to convey 
to her one-sixth of the land at her election. Later she elected to 
take one-sixth of the land, a part of the tract was set off to her, 
and she entered into possession, but no conveyance of the legal 
title was executed. Some years later the legal owners conveyed 
the land to a son of the cestui que trust. There was some evi- 
dence to the effect that she intended her son to take the land 
beneficially. It was held that the mother’s equitable interest 
could not be extinguished by parol, and that the son took as trus- 
tee for his mother. 

In Nestell v. Hart *° the plaintiff’s husband, the executor of an 
estate of which the defendants were beneficiaries, was short in his 
accounts. The plaintiff conveyed certain land to an attorney who 
agreed in writing to hold it in trust to pay any sums which might 
on an accounting be found due from her husband to the de- 
fendants, and to pay over any balance to the plaintiff. The trus- 
tee was empowered to sell the premises in order to carry out these 
purposes. Subsequently the husband made a written agreement 
with the defendants to have the land transferred to them at an 
agreed valuation, to be applied upon his indebtedness, the sur- 
plus, if any, to be returned to him. The trustee then conveyed 
the land to the defendants in accordance with this agreement, and 
with the oral consent of the plaintiff. The defendants had knowl- 
edge of the trust. It was held that the plaintiff had an equity of 
redemption in the land and that her interest was not extinguished 
by her parol consent to the transfer. 

The same result was reached by the Supreme Court of the 
United States in Hughes v. Moore.** In that case the plaintiff as 
owner of a treasury warrant located a tract of land in Kentucky, 
thus acquiring an equitable interest in the tract. The defendant, 
pretending to be an agent for the plaintiff, obtained from the gov- 
ernment a patent to the land in his own name. It was subse- 
quently orally agreed between the parties that the defendant 





35 202 N. Y. 280, 95 N. E. 703 (1911), motion for reargument denied, 203 N. Y. 
547, 96 N. E. 1123 (1911). 

86 » Cranch 176 (U.S. 1812). The lower court decided that the defendant held 
the land upon an implied trust for the plaintiff and that as the implied trust could 
be raised without a writing so it could be extinguished without a writing. 
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would pay a sum of money to the plaintiff which the latter would 
accept in satisfaction of his claim. In a suit by the plaintiff to re- 
cover the money, the contract was held unenforceable under the 
Statute of Frauds. Chief Justice Marshall, speaking for the court, 
said that the equitable interest in the land which the plaintiff 
originally had was not destroyed by the tortious act of the defend- 
ant and could not be extinguished by parol. 

The opposite result was reached, however, in a case where the 
transferee of the trust property purchased the interest of the 
cestuit que trust. In Rogers v. Tyley * three persons bought land, 
and the title was taken in the name of one of them, who signed a 
written instrument stating that he held the land upon trust to con- 
vey to each his share on demand, or, in case a sale should be made, 
to pay to each his share of the proceeds. One of the cestuis que 
trust orally agreed to sell his interest, and at his oral request the 
trustee transferred the share of the cestui que trust to the pur- 
chaser. It was held that the purchaser took the share free of 
trust. The court said that the consent of the cestui que trust 
could be shown by parol proof, that the Statute of Frauds had no. 
application to the case, and that it would be unjust to allow the 
cestui que trust to repudiate the sale. 

In cases of resulting or constructive trusts in which a parol sur- 
render to the trustee would be valid, it has been held that the 
trust may be extinguished by a conveyance made by the trustee 
to a third person with the oral consent of the cestui que trust. In 
Deadman v. Yantis * an absolute deed to land was given to se- 
cure a debt and subsequently the grantee at the oral request of 
the grantor sold the property to a third person for the purpose of 
raising money to pay the debt. The court said, “‘ Where a deed 
has been made which was intended as a mortgage, and the party 
having the right to redeem makes a sale and directs the holder of 
the legal title to convey the premises to the purchaser, such pur- 
chaser will take the title divested of the condition of defea- 
sance.” *° In Page v. Page *° the plaintiff purchased land and took 
title in the name of another person who advanced the purchase 





37 144 Ill. 652, 32 N. E. 393 (1892). 
88 230 Ill. 243, 82 N. E. 592 (1907). 
89 230 Ill. at 257, 82 N. E. at 598. 

40 8 N. H. 187 (1836). 
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price. Later at the plaintiff’s oral request the grantee conveyed 
the land to the defendant, who was the plaintiff’s son. It was held 
that the plaintiff’s equitable interest was extinguished and that 
the defendant took the land free of trust. 

So also it has been held that where the cestui que trust directs 
the trustee in writing to transfer the trust property to a third 
person but the writing says nothing further as to the intention of 
the cestui que trust, the trust may be extinguished. In Matthews 
v. Thompson ** land was conveyed to a trustee who executed a dec- 
laration of trust in writing. This declaration was not acknowl- 
edged or recorded. Subsequently the cestuis que trust signed a 
paper requesting and authorizing the trustee to convey the land 
to the defendant. They intended thereby to extinguish the trust 
but did not say so in the instrument. The trustee accordingly 
conveyed the land to the defendant. It was held that the trust. 
was extinguished. It is true that the instrument was consistent 
with the intention to substitute the defendant as trustee in place 
of the former trustee; it is equally true, however, that it was con- 
sistent with the view that the cestuis que trust intended to sur- 
render their equitable interest. It would seem that there is no 
objection to the admission of parol evidence to show that the 
latter was their true intention. 


CoNCLUSION 


If an express trust of land is once validly created, the Statute 
of Frauds prevents its extinguishment by an oral surrender by the 
cestui que trust to the trustee. The result is the same in the case 
of a resulting trust of land arising on the failure of an express 
trust duly declared in writing. Where a resulting trust arises 
wholly by parol, as in the case of a purchase-money resulting. 
trust, it is held by the weight of authority that no writing is neces- 
sary for its extinguishment. A constructive trust. which is im- 
posed merely as one remedy for a wrong can be extinguished by a 
parol election of a different remedy by the person wronged. This 
is the case where land is acquired by one person by the wrongful 
use of the property of another, where a person acquires an inter- 


— 





41 186 Mass. 14, 71 N. E. 93 (1904). 
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est in land in regard to which by reason of his fiduciary position 
he owes a duty to another, or where he acquires land by fraud. 
Where there is no question of election of remedies, the situation 
is not so clear. If land is conveyed to a person who orally agrees 
to hold it upon trust for another, it is not settled whether if a con- 
structive trust arises for the grantor this trust can be extinguished 
by a parol surrender. Where the agreement of the grantee is to 
hold the land as security for a debt owed by the grantor, the au- 
thorities are divided on the question whether the interest of the 
grantor can be.surrendered by parol. So also are they divided on 
the question whether the equitable interest of the purchaser under 
a written contract for the sale of land can be surrendered by a parol 
rescission of the contract. 

Where a trustee of land transfers it to a third person, the inter- 
est of the cestui que trust is not thereby extinguished although he 
orally consented to the transfer and intended thereby to extinguish 
his equitable interest in the land. The result is different, how- 
ever, if the cestui que trust consents in writing to the transfer, or 
if the trust is a resulting or constructive trust in which a parol 
surrender to the trustee would be valid. . 


Whether the trust is an express, resulting or constructive trust, 
it may be extinguished by a parol surrender by the cestui que 
trust to the trustee in any case in which the trustee so acts in reli- 
ance upon the surrender as to make it inequitable for the cestui 
que trust to assert his interest. The doctrine of equitable estop- 
pel is quite liberally applied in these cases. 


Austin Wakeman Scott. 
Harvarp LAw ScHOOL. 
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POLICE POWER — LEGISLATION FOR HEALTH AND 
PERSONAL SAFETY 


HE development of American constitutional law has mir- 
rored the important economic, political, and social tend- 
encies of the last fifty years. Chief among these are the rise of 
an urban and industrial civilization, the extension of the suffrage, 
the systematic study of applied economic and social science, and 
the decline in retrospective and fatalistic historical jurisprudence. 
As a consequence of these phenomena, there has been manifested 
a reliance upon, and a demand for, law to control and direct the 
affairs of men. A flood of so-called social legislation has resulted, 
designed to encompass a millennium variously envisioned accord- 
ing to the diverse social and economic interests of its proponents 
and their inherent or acquired qualities of mind and soul. Unfor- 
tunately for much of this legislation, the government is confined 
within the boundaries of a written constitution. Most important 
among its restraints is the Fourteenth Amendment providing, 
among other things, that no state shall “ deprive any person of 
life, liberty or property without due process of law.”’ Accordingly, 
around these cryptic words, and their counterparts in the Fifth 
Amendment and in the state constitutions, centers much of the 
strife in constitutional law today; and by this mystic shibboleth 
of due process, lawyers and judges pass judgment upon world-wide 
political, social, and economic movements expressed in current 
legislation. 

In a previous article in this Review," the author, with the ob- 
ject of ascertaining the rules and principles by which the United 
States Supreme Court professes to be guided, examined the opin- 
ions in which it considered the substantive legislation of the 
several states, attacked as contrary to “ due process of law.” In 
the notable decision of Mugler v. Kansas * the Court laid out the 
plan of the struggle in a manner which has since been accepted as 
axiomatic. On the one hand, lying within the Court’s purview and 





1 Brown, Due Process, Police Power, and the Supreme Court (1927) 40 Harv. 
L. REv. 943. 2 123 U.S. 623 (1887). 
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protection, are the various interests of the individual comprised 
under the general words in the Amendment: life, liberty, and 
property. On the other hand, the Court recognizes the police 








































* Ibid. at 952. 5 Ibid. at 962-66. 
6 Powell, The Judiciality of Minimum-Wage Legislation (1924) 37 Harv. L. 
REv. 545. 






D power of the state, which in proper cases may alter, restrict, or 
destroy these interests for supposedly greater social considera- 
tions. Beyond the accomplishment of thus presenting the conflict 

r- without determining it, one finds in the opinions great vacillation 

d- and uncertainty, and but little to serve as a definite norm for judg- : 

of ment. Under “life, liberty, and property” have been placed 

e, substantially all interests of the individual of which a court of law 

id practically can take cognizance; * and within the police power, 

e. which exists, “ wherever the public interests demand it,” are in- 

d cluded “ all the great public needs.’”’* Not only is the substance 

le of the Court’s doctrine vague and elastic, but its method cannot 

d, be said to be marked by consistency. While it professes great 

1- deference to the legislative decision, critics, even within its own 

is membership, accuse it at times of usurping the law making func- 

r tions, and, indeed, of deciding cases because of the preferences 

d and prejudices of its members concerning particular economic and 

at social doctrines.* 

4 Because of this welter of contradiction and uncertainty, there 

of is a temptation to label the whole subject matter of due process as 

y; “lawless,” founded not on the ascertainment and application of 

h legal precept, but on the individual views of those who at a given 

€ time happen to constitute the Court’s membership. Professor 

h Thomas Reed Powell has shown in an interesting philippic against 

e the Court’s opinion in the minimum wage case that, were it not 

t for the mere accident which presented the case to the particular 
court which decided it, the legislation prescribing a minimum wage 

. would now be in force, instead of being banned forever as con- 

d trary to the principles of our fundamental law.° Persuasive evi- 

3 dence of the part that the personal element plays is further sup- 

e plied by a comparison of the votes of the different members of 

A the Court in the cases here under consideration. Mr. Justice 

e Brewer in his twenty-one years of service on the bench partici- 

$ 

1 3 Brown, supra note 1, at 948-51. 
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pated in forty-six cases involving the conflict between individual 
rights and the police power. In nineteen of these cases, or ap- 
proximately forty-one per cent, he held legislation unconstitutional 
because illegally infringing upon individual interests. Mr. Justice 
Peckham’s record is similar. Out of forty-one police power cases 
he denied validity to statutes in sixteen instances, an average of 
thirty-nine per cent. The contrast is striking between the record 
of these two judges and that of Mr. Justice Holmes, who, gracing 
the bench for more than a quarter of a century, has participated 
in nearly all the important cases of the kind under investigation. 
Fulfilling his declared principle of judicial deference to the legis- 
lative will, he has sustained legislation in one hundred ninety of 
the two hundred twelve cases which he has considered, an average 
of disallowance of only ten per cent. Mr. Justice McReynolds 
and Mr. Justice Brandeis came upon the bench at nearly the same 
time. Mr. Justice McReynolds has refused his sanction to legis- 
lation in thirty per cent of the cases in which his vote is of record, 
Mr. Justice Brandeis in less than fifteen per cent.’ Nor is the 
actuating philosophy of the judges disclosed merely by the results 
of the decisions; they have not hesitated to give it express 
enunciation, as witness Mr. Justice Brewer, “ The paternalistic 
theory of government is to me odious. The utmost possible liberty 
to the individual and the fullest possible protection to him and to 
his property is both the limitation and the duty of govern- 
ment.” ® 

Such considerations almost persuade one to abandon the further 
study of the cases in this field to the biographer and the psycho- 


7 In legislation involving the interests of particular classes, the prejudices and 
sympathies of individual judges are still more apparent. In the cases concerning 
legislation intended to better the condition of labor, the votes of individual jus- 
tices above mentioned show this remarkable divergence: Brewer, sustaining legis- 
lation, three, rejecting legislation, six; Peckham, sustaining, three, rejecting, six; 
Holmes, sustaining, forty-four, rejecting, one; McReynolds, sustaining, fifteen, re- 
jecting, twelve; Brandeis, sustaining, eighteen, rejecting, none. 

8 From his dissenting opinion in Budd v. New York, 143 U. S. 517, 551 (1892). 
Compare this and the opinion of McKenna, J., in Block v. Hirsh, 256 U. S. 135, 159 
(1921), with the liberal philosophy of Holmes, J., as revealed in Frankfurter, The 
Constitutional Opinions of Justice Holmes (1916) 29 Harv. L. Rev. 683; Frank- 
furter, Twenty Years of Mr. Justice Holmes’ Constitutional Opinions (1923) 36 
Harv. L. Rev. 909; Frankfurter, Mr. Justice Holmes and the Constitution (1927) 
41 Harv. L. Rev. 121; RicHarpson, THE CONSTITUTIONAL DocTRINES OF JUSTICE 
Oxiver WENDELL Hotes (1924). 
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analyst. But the author, perhaps at the risk of being deemed 
fatuous, believes that an attempt should be made to render some- 
what more orderly, understandable, and shall it be said juristic, 
the work that the Court has done.’ In the first place, it is evident 
that personal prejudice is not the only matter entering into the 
composition of cases, for conservative Justices often render so- 
called liberal opinions, and vice versa. Mr. Justice Brewer, one 
of the staunchest of conservatives, wrote the Court’s opinion in 
Muller v. Oregon,*° which paved the way to the factual and scien- 
tific consideration of police power cases." On the other hand 
Mr. Justice Brown, whose opinion in Holden v. Hardy™ is a 
monument of liberalism, was found with the majority in the much 
criticized Lochner v. New York.** And often the Court’s opinion 
is unanimous, including on one side both those denominated 
liberal and those conservative. But more important is the fact 
that, by whatever influences established, individual decisions be- 
come precedents, having their place in the legal scheme and 
performing their part in controlling future causes.** As, in a 
tapestry, the individual threads differ from one another and yet 
in their entirety merge and form one composite picture, so, in the 
aggregate of cases decided by the Court on due process and police 
power, the individual views of the judges enter and play their 
réle, and yet in the mass merge and become but parts outlining 
and shading the whole body of the law. 

To see the picture thus set forth, one must have the proper 
perspective. It must first be recognized that in applying 
the due process clause the Court is engaged in a task radi- 





9 It is almost unnecessary in this connection to refer to the monumental work 
of Professor Ernst Freund, which did so much to clarify and limit this complex 
subject, and a new edition of which would be a public benefaction. Freunp, THE 
Pottce Power (1904). 

10 208 U. S. 412 (1908). 

11 See Frankfurter, Hours of Labor and Realism in Constitutional Law (1916) 
29 Harv. L. REv. 353. 

12 169 U.S. 366 (1898). 

18 198 U.S. 45 (1905) ; cf. Holmes, J., in Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393, 412 (1922). 

14 See the concurring opinion of Sanford, J., in Ribnik v. McBride, 277 U. S. 
350, 359 (1928), based on the authority of Tyson v. Banton, 273 U.S. 418 (1927). 
See also the concurring opinion of White, C. J., in Thornton v. Duffy, 254 U. S. 
361 (1920). 
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cally different from that of deciding cases in most other 
fields of law. While it is perhaps an infrequent phenome- 
non anywhere in juristic science that individual cases can 
be determined by a mechanistic application of legal rules, yet 
it is true that, by and large, causes are decided because the par- 
ticular case, by a more or less logical deduction, can be brought 
under some precept already existing in the law. But in applying 
the vague phrases of the Fourteenth Amendment, the logical ap- 
proach is rendered almost impossible by the lack of any “ articu- 
late major premise.” *° The constitutional norms of life, liberty, 
property, due process of law; and equivocal phrases such as 
“ fundamental principles of right and justice,” “‘ public welfare,” 
and “wanton and arbitrary interference with private rights,” 
evolved by the Court in vain endeavors to render concrete the 
wide abstractions of the Amendment, are entirely too gelatinous a 
foundation upon which to erect a logical superstructure. In fact, 
the Court, in attempting to construct from the amorphous sub- 
stance of due process of law a new compendium of legal rules and 
principles which shall control the state in its efforts to achieve 
desired ends, is performing a function closely akin to the legisla- 
tive. But it is no novelty to admit that courts do “ make law,” 
and the phenomenon is almost necessary where the principle of 
stare decisis controls.** From the broad concept of negligence, the 
courts have created a variety of specific rules governing the 
drivers of automobiles, the owners of real estate, and the manu- 
facturers of merchandise. From the principle of unjust enrich- 
ment enunciated in Moses v. Macferlan *' has grown the subject 
now known as quasi-contracts. The crystallization of the dis- 
cretionary powers of the courts of equity into hard and fixed rules 
has been sketched by noted authority.** To explain this great 
body of law by logical deductions from the original precepts 





15 Kales, “ Due Process,” The Inarticulate Major Premise and the Adamson 
Act (1917) 26 Yate L. J. 519. In the consideration of cases under the due process 
of law clause, the Court would seem to be indubitably in the realm of “ free law” 
as recently defined by Professor Kantorowicz. See Kantorowicz and Patterson, 
Legal Science — A Summary of its Methodology (1928) 28 Cor. L. Rev. 679, 
692. 

16 See Gray, THE NATURE AND SOURCES OF THE LAW (2d ed. 1921) 93-101, 
218-40. 17 2 Burr. 1005 (1760). 

18 Pound, The Decadence of Equity (1905) 5 Cor. L. Rev. 20. 
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would be impossible, and yet the dogmata of these subjects do 
undeniably constitute law which guides and controls the conduct 
of men, and from which new rules and doctrines are constantly 
being evolved. So in the realm of due process of law and the 
police power, if the two hundred and fifty cases decided by the 
Supreme Court, dealing with this subject, cannot be explained as 
necessary deductions from the words of the Amendment, we can 
at least describe the results, determine the attitude of the Court 
toward certain measures, and perhaps even attempt to forecast 
its future development. 

In approaching this task certain primary principles must be 
noticed. 


“A legal system attains its ends by recognizing certain interests, — 
individual, public, and social,— by defining the limits within which 
these interests shall be recognized legally and given effect through the 
force of the state, and by endeavoring to secure the interests so recog- 
nized within the defined limits.” 2° 


The judicial power achieves these ends through the decisions of 
courts mounting precedent on precedent. The police power at- 
tains them by legislative fiat creating, altering, or abolishing cer- 
tain interests in accordance with supposed public policy. Under 
the due process clause of the Fourteenth Amendment, the Supreme 
Court determines the extent to which this latter process may go, 
and if one is to understand the work of the Court the approach 
must be through a consideration of the specific interests with 
which legislature and court are dealing. A common misapprehen- 
sion of many students of the subject is the blind acceptance of 
legislation as an unequivocal declaration of a social interest, 
against which are placed the selfish interests of the individual re- 
stricted or damnified by the law in question. In many cases, 
however, it is suggested that the real contest is not between the 
social and the individual interest, but between diverse individual 
interests. Usually the question merely is, which one should be 
preferred. But, be the conflicting interests social or individual, 
an intelligent comprehension of the subject may best be gained 





19 Pound, Interests of Personality (1915) 28 Harv. L. Rev. 343. 
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by searching statute and opinion for the interests involved therein, 
and by ascertaining the comparative weight given to them by 
the Court. 

The Court’s task, it must be admitted, is a difficult one, for 
there is lacking a balance in which human values can be weighed, 
and lawyers, judges, and critics will always be in disagreement 
with no master scale to determine which is right. It is suggested, 
however, that we may assign at least five reasons for much of the 
prevalent disagreement on the subject: (1) the omnipresent indi- 
vidual element inevitable in the varying minds and sympathies of 
the Justices;* (2) different conclusions upon questions of fact, 
concerning either the status quo or the probable effect of pro- 
posed remedies; ** (3) disagreement as to the validity under our 
system of government of the end which the legislation in question 
seeks to attain; ** (4) regard for certain interests of the individ- 
ual, conceived by some to be beyond the reach of the power of 
the state except in extraordinary emergencies; ** (5) most com- 
mon of all, conflict in connection with the weighing of the interest 
intended to be advanced by the legislation against the interest 
restricted by it.** 





20 For full discussions of this factor, particularly important in police power 
cases, see CARDOzO, THE NATURE OF THE JUDICIAL Process (1922) 167-77; Pound, 
The Theory of Judicial Decision (1923) 36 Harv. L. Rev. 641, 651 et seq.; Frank- 
furter, Twenty Years of Mr. Justice Holmes’ Constitutional Opinions (1923) 36 
Harv. L. Rev. 909, 914 et seg.; Cushman, The Social and Economic Interpretation 
of the Fourteenth Amendment (1922) 20 Micu. L. Rev. 737, 745. 

21 Cf. Lochner v. New York, 198 U. S. 45 (1905), in which the majority of 
the Court was of the opinion that there was nothing unhealthy about the trade of 
the baker, Harlan, J., dissenting; and Jay Burns Baking Co. v. Bryan, 264 U. S. 
504 (1924), in which the Court could not agree whether it was practicable to bake 
bread so that its weight within twenty-four hours after baking would not vary 
beyond the upper or lower limits of the statute. 

22 Cf. Coppage v. Kansas, 236 U.S. 1 (1915). There the majority in effect de- 
clared that it was not within the competency of the state by arbitrary fiat to at- 
tempt to level inequalities of fortune of employer or employee, which the Court 
regarded as the necessary concomitants of the institutions of private property and 
free contract. 

28 It is indubitable that the Court’s regard for the interest of parents in the 
upbringing of their children was a controlling factor in the foreign language and 
public school cases: Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Society of 
Sisters, 268 U. S. 510 (1925). 

24 In Adams v. Tanner, 244 U.S. 590 (1917), the majority of the Court held 
that the interest of the jobless worker to be protected from fraud and oppression 
did not justify depriving the proprietors of all employment agencies of their inter- 
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I 
RESTRICTIONS ON THE USE OF PROPERTY 


One of the most obvious concerns of the state is the life and 
health of its individual members. All definitions of the police 
power include within it the protection of health, and to this end 
much of the legislation considered by the Court has been directed. 
The common law doctrine of nuisance had its chief raison d’étre in 
the prevention of the use of property in such a manner as to endan- 
ger the physical well-being of nearby residents. But it has fre- 
quently been deemed necessary for the statute law to add further 
restrictions, where judicial decision has failed either to include 
within its compass certain obnoxious situations, or to provide 
adequate preventive measures.” The Court sustained the pro- 
hibition of privy vaults,”* and livery *’ and dairy stables ** within 
urban communities, without being required to rely on the dis- 
coveries of modern sanitary engineering. In the last two cases, 
it upheld the ordinances in question, though they affected previ- 
ously established businesses and for practical purposes destroyed 
so-called vested interests of property.”® Again, the Court twice 
sustained the power of a city to require property owners to submit 
to the method of garbage disposal required by its ordinances, 
though this meant financial sacrifice, particularly in the case of 
hotel and restaurant keepers who were deprived of the opportu- 
nity of making private sale of table refuse.” . 

In the case of uses actually and necessarily noxious, it is quite 
apparent that this exercise of the police power presents no new 
theory, and imposes no new form of liability. It is but an applica- 
tion of the ancient maxim, sic utere tuo ut alienum non laedas, 





ests in property and freedom of contract. The minority disagreed. Cf. Booth v. 
Illinois, 184 U. S. 425 (1902) ; Otis v. Parker, 187 U. S. 606 (1903). 

25 Cf. Slaughter House Cases, 16 Wall. 36 (U. S. 1872). 

26 Hutchinson v. Valdosta, 227 U. S. 303 (1913). 

27 Reinman v. Little Rock, 237 U.S. 171 (1915). 

28 Fischer v. St. Louis, 194 U. S. 361 (1904). 

29 See the dictum in Dobbins v. Los Angeles, 195 U. S. 223, 238 (1904), and the 
discussion infra p. 877. 

80 California Reduction Co. v. Sanitary Reduction Works, 199 U. S. 306 
(1905); Gardner v. Michigan, 199 U. S. 325 (1905), Brewer and Peckham, JJ., 
dissenting. 
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and involves both culpability on the part of those restrained, and 
injury to those intended to be benefited. Dissent to such laws will 
only arise when there are divergent conclusions as to questions of 
fact, or when the action of the legislative body is arbitrary or dis- 
criminatory. In this respect the Court has been lenient. Its 
indulgent attitude is notably displayed in those cases where the 
health interest is relied upon to support legislation in which the 
dominant factor is clearly something other than health. Thus in 
upholding legislation prohibiting the erection of bill boards,** the 
Court relied partly on the fact that they were gathering places for 
“ offensive and unsanitary accumulations.” The comprehensive 
zoning laws prohibiting, inter alia, apartments and retail stores in 
the better residence neighborhoods have been sustained in part 
out of consideration for the supposed danger to health arising 
from the partial exclusion of light and air,®** as if these dangers 
were not of greater imminence in overcrowded tenement districts 
than in residential neighborhoods where the homes of the well- 
to-do abound. Nevertheless, if the claimed health factor is ab- 
sent, and the legislation but an arbitrary restriction on the use of 
private property, the Court will not hesitate to declare such laws 


contrary to the Amendment. In a unanimous opinion,** it was 
held that a Los Angeles ordinance was invalid which excluded a 
gas house from a certain district, to which it had been admitted 
by ordinance but a month previous, a district which was occupied 
by foundries, soap factories, and other industries fully as danger- 
ous to health as the manufacture of gas.*° 





81 Laurel Hill Cemetery v. San Francisco, 216 U. S. 358 (1910), upholding a 
San Francisco ordinance which forbade the burial of the dead within the city 
limits, as dangerous to health. The cemetery proprietors cited scientific authority 
that the fear was groundless, but the Court recognized a strong popular belief to 
the contrary, and refused to substitute any opinion of its own for the judgment of 
the city council. 

32 Cusack Co. v. Chicago, 242 U.S. 526 (1917). The fact that the prohibition 
could be raised by the consent of the property owners in the block shows the slight 
importance of the health factor. 

83 Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926). 

84 Dobbins v. Los Angeles, 195 U. S. 223 (1904). 

35 In Nectow v. Cambridge, 277 U. S. 183 (1928), the Court held uncon- 
stitutional the zoning of a particular neighborhood in the residential class, 
when the referee found that it did not advance the health, safety, or welfare of the 


people. 
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RESTRICTIONS ON THE PRACTICE OF CERTAIN PROFESSIONS 

























The duty of the state to protect its citizens against the incom- 
petent and dishonest minister to human ailments is so apparent 
that no objection can well be found. It is significant that in the 
seven cases before the Court concerning the control, by license 
and the exaction of standards of fitness, of such professions di- 
rectly affecting health as medicine and dentistry, not a single dis- 
senting vote has been cast.*° It has been implied, however,* that 
regulations having no relation to the profession under license, or 
standards unattainable by reasonable application, would infringe 
the requirements of due process. Whether such infringement 
exists in a particular case is of course a question of fact peculiar 
to that case. Presumably higher educational qualifications may i 
be demanded from the physician and surgeon than from the F 
masseur. The problem whether certain professions might be pro- i 
hibited altogether as detrimental to the health of those adminis- 

tered to, has not been placed before the Court. A recent case 

originating in Texas ** sustained the prohibition of the practice of - 

the profession of osteopathy in the state hospital, but did so on 

the ground of the absolute power of the state to control its own 

institutions.*° 


RESTRICTIONS ON THE SALE OF ARTICLES DANGEROUS TO 
HEALTH 


ee ee ee ee ee oe 

















Another common exercise of the police power in the interest 
of health restricts the individual’s attempts at economic ad- 
vancement through the manufacture and sale of products deemed 
deleterious. Here again legislation finds analogies in the rules of 
the common law where, by the implied warranty of wholesome- 


86 Dent v. West Virginia, 129 U. S. 114 (1889) (physicians) ; Douglas v. Noble, 4 
261 U. S. 165 (1923) (dentists); McNaughton v. Johnson, 242 U. S. 344 (1917) 
(optometrists) ; Collins v. Texas, 223 U. S. 288 (1912) (osteopaths); Crane v. 
Johnson, 242 U.S. 339 (1917) (healers by mental suggestion) ; cf. Roschen v. Ward, 
U.S. Sup. Ct., decided April 22, 1929. 
87 See Dent v. West Virginia, 129 U. S. 114, 122 (1889); cf. Louis K. Liggett 
Co. v. Baldridge, 278 U.S. 105 (1928) ; (1929) 42 Harv. L. Rev. 435. 
88 Hayman v. Galveston, 273 U. S. 414 (1927). 
89 For decisions in the state courts, see People v. Love, 298 Ill. 304, 131 N. E. 
809 (1921), and People v. Lewis, 233 Mich. 240, 206 N. W. 553 (1925). 
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ness in the sale of food, and by the action of tort based on negli- 
gence, the individual has been protected from injuries to his 
health arising out of the purchase of harmful articles. These 
statutes indeed go beyond the scope of the rules of the common 
law, and of the legislation affecting the use of real property, in 
that there is a restriction not merely on the liberty of the seller to 
sell, but of the buyer to buy. In the case of the slaughter house, 
the cow barns, and the livery stables, it may be assumed that the 
injury to the health of the surrounding residents was inflicted 
upon them without their consent. In the present class of cases, 
however, the buyer is often willing, and indeed anxious to pur- 
chase the prohibited article, whether intoxicating liquor, oleo- 
margarine, or a food product cheaper because of the use of arti- 
ficial preservatives. Except in the case of intoxicants,*° the 
courts usually sustain the laws in question, not upon extreme 
social theories, but on the short ground of fraud. Within the pro- 
hibited articles are said to be harmful substances hidden to the 
senses, or a promise of nutrition which reality does not fulfill. 
The social interests in the individual’s health and in the preven- 
tion of fraud go hand in hand. 

This power of the state over individual business interests may 
be exerted in degrees varying from mere license, through regula- 
tion, to absolute prohibition. Only in the case of the sale of ciga- 
rettes ** has there been even a challenge of the power of the state 
to license; but where the laws have borne more heavily on the in- 
dividual, the Court has frequently been called upon to consider 
their validity. It has been held that the state may require that 
dairy herds supplying the public with milk be tested for tubercu- 
losis, under penalty of the seizure and destruction of the prod- 
uct;** that table syrups be labelled to show their ingredients, 
though involving the disclosure of a secret formula of great com- 
mercial value;** and that no product be sold as “ice cream” 
which does not contain a given percentage of butter fat.** In 
the last two instances, the power of the state seems to have been 





40 See infra pp. 880-82. 

41 Gundling v. Chicago, 177 U. S. 183 (1900). 

42 Adams v. Milwaukee, 228 U. S. 572 (1913). 

48 Corn Products Refining Co. v. Eddy, 249 U.S. 427 (1919). 
44 Hutchinson Ice Cream Co. v. Iowa, 242 U. S. 153 (1916). 
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exercised, not because of harmful ingredients in the manufac- 
turer’s product, but because the purchaser might rely on nutritive 
elements that were in fact lacking. In respect to oleomargarine,*® 
preservatives containing boric acid,** and condensed milk from 
which the butter fats had been extracted and vegetable fats sub- 
stituted,** absolute prohibition has been sustained. The Court 
accepted the legislative assumption that care in manufacture, or 
truthful labels disclosing the nature of the product, or any other 
regulation less than absolute interdict, would be insufficient to 
protect the public welfare. 

While, in many of the instances hitherto recited, the analogy of 
common law doctrines lends support to the Court’s approval of 
the legislation in question, in the leading case of Powell v. Penn- 
sylvania “* the Court was compelled to take a step forward. The : 
defendant, prosecuted for the sale of oleomargarine contrary to | 
the statute, offered to show that his individual product was clean, : 
wholesome, and nutritious, and that no fraud was practised in its 4 
sale. The Court, however, held that this fact did not render him 
immune from the prohibitions of the law. The state might, if it. 
deemed mere regulation an uncertain and hazardous protection 
from the dangers lurking in oleomargarine, place an absolute pro- 
hibition on its manufacture and sale, and if innocent individuals 
were affected thereby, the burden was one which they had to bear 
for the public good. Thus the blameless one may be required to 
suffer for the wrongdoing of others and to surrender, in behalf of 
governmental necessity, large vested interests, and the privilege 
of conducting an honest business. ‘This social principle, now 
fundamental in the concept of the police power, both in the field ; 
of health and elsewhere,*® is a great departure from the individu- 4 
alistic view that a person’s right of property is absolute so long as 
he does nothing to injure his neighbor. This abandonment of the 
ancient doctrine makes impotent the Court’s reliance on common 
law concepts evolved therefrom, and if it is to investigate still 


' \yv Ay 


Av 





45 Powell v. Pennsylvania, 127 U. S. 678 (1888). 

46 Price v. Illinois, 238 U.S. 446 (1915). 

47 Hebe Co. v. Shaw, 248 U.S. 297 (1919). 

48 127 U. S. 678 (1888). 

49 Cf. Hebe Co. v. Shaw, 248 U. S. 297 (1919); Purity Extract Co. v. Lynch, 
226 U.S. 192 (1912) ; Booth v. Illinois, 184 U. S. 425 (1902) ; Otis v. Parker, 187 
U. S. 606 (1903). 
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further the validity of state exercise of police power, new knowl- 
edge and new principles will be required. 

The attempt to discover the limits of the state’s power to pro- 
tect the health of its citizens is inviting, though it produces, in- 
stead of a definite boundary, only suggestions as to methods of 
procedure. That there is a limit to such power seems not un- 
likely. Could the state, out of solicitude for the health of its peo- 
ple, require all restaurants to abandon crockery and glassware for 
sanitary paper cups and plates? May the state, because of the 
danger lurking in the sale of many patent medicines and the diffi- 
culty of discovering the peril in individual cases, forbid the manu- 
facture and sale of all proprietary remedies? These and similar 
questions involve problems of mingled fact and policy. In Powell 
v. Pennsylvania the Court all but abdicated their solution to the 
legislature. It was said not to be “a part of the Court’s function 
to conduct investigations of fact entering into questions of public 
policy, and to frustrate the legislative will merely because it does 
not approve of the legislature’s determination of the factual ques- 
tions.”” While the Court has many times expressed similar reluc- 
tance to interfere with the legislative conclusion upon questions of 
fact and policy,” the extreme doctrine of judicial abnegation in 
Powell v. Pennsylvania has not been followed. The case of 
Weaver v. Palmer Brothers Company™ involved a Pennsylvania 
statute, which on the ostensible ground of protection to health 
forbade the use of shoddy in the manufacture of bedding. Con- 
trary to its avowal in the oleomargarine case, the Court did inves- 
tigate the facts involved in the prohibition and found that “ there 
was no evidence that any sickness or disease was ever caused by 
the use of shoddy ” and that in any event “all danger . . . may 
be eliminated by sterilization.” Such “ useful articles ” were dis- 
tinguished from things that the state has power to suppress as 
inherently dangerous. The statute was accordingly held “ purely 
arbitrary ” and a violation of the due process clause.** A similar 
result has frequently been reached in other fields of the police 
power. 





50 See Brown, supra note 1, at 962-66. 51 270 U.S. 402 (1926). 

52 Holmes, Brandeis, and Stone, JJ., dissenting, were of the opinion that the 
legislation should be sustained, since the opinion of the legislature as to the dangers 
in the use of shoddy was not “ manifestly absurd.” 270 U.S. at 415-16. 
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Whether this grappling by the Court with the questions of fact 
and policy inherent in police power cases is desirable, is a prob- 
lem which it is perhaps wiser to suggest than to attempt to solve. 
The great mass of ill considered law, which is the periodic output 
of our legislatures, is a stock complaint.** Well intentioned but 
ill informed enthusiasts belabor complacent law makers with 
special pleas. Corps of legislative hangers-on, representing 
every trade and business in the country, engage assiduously in 
the profitable enterprise of lobbying their own measures into the 
statute books.** The Wisconsin legislature unwittingly disclosed 
one of the real reasons back of the prohibitions on oleomargarine, 
when in 1925 it memorialized Congress to prohibit the sale of oleo- 
margarine throughout the United States in order that competition 
with the dairy industry might be suppressed.** But be the judi- 
cial check on the police power harmful or beneficial, it does exist; 
and for the present, one must be content with ascertaining its 
scope, and trusting that it be intelligently applied. 

Since it is largely a question of fact whether a certain practice 


or institution, prohibited by law, is in truth detrimental to the. 


public health, it is hazardous to attempt critiques of past de- 
cisions, and all but impossible to postulate correct decisions in the 
future. The test of a decision of fact is solely in the fact itself. 
It goes without saying that both the Court and critics of the 
Court should possess as accurate and scientific knowledge as pos- 
sible. But even though the substantive facts are admitted, 
there remains the more difficult question of the weight and im- 
portance to be given them in forming the ultimate decision. The 





58 See Trusler, Hasty and Local Legislation (1926) 60 Am. L. REv. 362; Parkin- 
son, Legislative Contribution to Progress (1926) 12 A. B. A. J. 95; Smith, The 
Abuse of Law (1925) 59 Am. L. REv. 932. 

54 See address by Dean Pound at the dedication of the Law Building at George 
Washington University, quoted in (1926) 10 Munn. L. Rev. 454. Lobbying has now 
become a recognized practice. See the series of articles on Our Legislative Mills in 
(1923) 12 Nat. Mun. Rev. 369, 536, 600, 649, 712; (1924) 13 id. 40, 111, 169, 225, 
306. 

55 Joint Resolution 88a, Wis. Laws, 1925. One may be permitted to suspect that 
similar motives may have actuated the legislatures in the laws prohibiting “ filled 
milk.” 

56 Frankfurter, supra note 11; Biklé, Judicial Determination of Questions of 
Fact Affecting The Constitutional Validity of Legislative Action (1924) 38 Harv. L. 
Rev. 6. 
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Court has held that the danger from tubercular germs in milk 
justifies the testing of dairy herds even at expense and trouble to 
the owners. It has held that the dangers from oleomargarine jus- 
tify the complete outlawry of its manufacture. Suppose the leg- 
islature should consider that the danger from the drinking of 
cow’s milk is so great that complete prohibition is required. How 
should the Court approach the problem? In the first place, the 
sustention of one prohibition is not necessarily a precedent for 
the sustention of the second, unless all the facts are in accord. 
Whether it is within the state’s power to prohibit a practice or 
calling depends not merely on the fact of danger inherent in it. 
The Court must also consider the degree of that danger, the eco- 
nomic and social demands fulfilled by the prohibited article, the 
amount of capital already invested in the industries affected, and 
lastly the possibility of accomplishing the desired end by less 
drastic measures. There is thus a vast difference between the 
prohibition of the sale of an artificial butter product, and a pro- 
hibition on the sale of milk. If it be objected that such questions 
as these are legislative and not judicial, the answer is that the line 
between these two functions, at least in the realm of due process, 
is not one of kind, but of degree. The Fourteenth Amendment 
placed on the Court the duty of refusing its sanction to arbitrary, 
confiscatory, and outrageous legislation. It is better to recognize 
frankly that these concepts lead to questions of fact and policy 
comparable to those above described, rather than to attempt to 
solve the problem by the use of the meaningless terms “‘ due proc- 
ess”? and “police power” and their equally ambiguous para- 
phrases. The other alternative lies in a headlong retreat, effected 
as gracefully as possible, from the Court’s previous position of 
authority over the requirements of the Amendment.” 


ANTI-LIQUOR LEGISLATION 


Of greater extent than in any of the cases previously consid- 
ered is the state’s claim of dominance over the individual which 
is involved in the prohibition upon intoxicating liquor. The argu- 
ment against the liquor law and the Court’s answer to it were well 





5% Cf. Holmes, J., in Tyson v. Banton, 273 U. S. 418, 445 (1927). 
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set forth in Crowley v. Christensen.” To the objection that the 
injury, if any, from the use of intoxicants was self-inflicted and 
confined to the party offending and that what a man may drink, 
equally with what he may eat, is not a matter for legislation, the 
Court replied that that injury, though falling first upon the indi- 
vidual, in turn wronged his dependents and demoralized society.” 
The absolute prohibition of the sale of liquor in any form was 
accordingly upheld. 

The cases in the United States Supreme Court dealing with the 
liquor traffic present a uniform progression toward a more and 
more complete outlawry of intoxicants. The Court in Barte- 
meyer v. Iowa,” sustained the prohibition of the sale of intoxicat- 
ing liquor, but doubted whether the statute could constitutionally 
be applied to liquor owned before the law went into effect. In the 
leading case of Mugler v. Kansas,” the denial of the right even 
to manufacture liquor for personal use was supported, apparently 
as a necessary means of curbing the illicit sale of the forbidden 
goods. The Court took judicial notice of the fact that the use of 


intoxicants was one of the chief causes of poverty, disease, and. 


crime. The doubt expressed in Bartemeyer v. Iowa was dispelled 
by the holding that the prohibition could be applied to breweries 
erected before the law went into effect.*® Similarly, the right to 
sell certain non-intoxicating malt liquors may be denied, in order 
to make more effective the interdict against intoxicating bev- 
erages,** and the transportation of intoxicants into prohibition 





58 137 U. S. 86, 90 (1890). 
59 See FREUND, PoLice Power §§ 204, 453. The proposition is really not dif- 
ferent from that contained in Jacobson v. Massachusetts, 197 U. S. 11 (1905), and 
Zucht v. King, 260 U. S. 174 (1922), sustaining compulsory vaccination. Assuming 
that there are facts to show the efficacy of vaccination, the state may require the 
individual to submit to it, not for his own sake, but to avoid the dangers of public 
harm. 

60 18 Wall. 129 (U.S. 1873). 61 123 U.S. 623 (1887). 

62 Compare the cases cited, supra pp. 873-74, as to other obnoxious uses of 
property. In Eberle v. Michigan, 232 U.S. 700 (1914), it was held that there was 
no right to continue the manufacture of beer in order to re-ferment certain stocks 
which had been on hand before the prohibitory law went into effect. 

83 Purity Extract Co. v. Lynch, 226 U. S. 192 (1912); cf. Powell v. Pennsyl- 
vania, 127 U. S. 678 (1888). In Everard’s Breweries v. Day, 265 U.S. 545 (1924), 
it was held that under the Eighteenth Amendment, the Federal Government might 
prohibit the manufacture and sale of malt liquors for medicinal purposes, if 
deemed a necessary means for enforcing the prohibition as to beverages. 
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territory, even for personal use, may be forbidden.“ From this it 
was an easy step to the holding that possession even for one’s own 
use could be proscribed.*° The climax to the prohibitory laws 
came when the Court held that the state could make it a criminal 
offense to continue in possession of liquor which had been legally 
acquired before the prohibitory law went into effect.* 

The Supreme Court has gone further in these respects than 
have the courts of many of the states, which, while sustaining pro- 
hibitions on the sale of liquor, hold unconstitutional laws pro- 
hibiting its personal *’ use. As pointed out by Mr. Justice 
McReynolds, however, this elevation of the privilege of personal 
consumption of intoxicants above the police power of the state is 
“‘incompatible with the undoubted power to prevent manufac- 
ture, gift, sale, purchase or transportation of such articles — the 
only feasible ways of getting them.” ** Thus, as the Court, in the 
oleomargarine case,” socialized the concepts of property and con- 
tract in the interests of the practical operation of the law, in like 
manner has it caused our so-called “ personal liberty ” to yield to 
the demands of social welfare. 





64 Clark Distilling Co. v. Western Md. R. R., 242 U.S. 311 (1917) ; see Biklé, 
The Silence of Congress (1927) 41 Harv. L. REv. 200, 205. 

65 Crane v. Campbell, 245 U.S. 304 (1917); Barbour v. Georgia, 249 U.S. 454 
(1919). 

66 Samuels v. McCurdy, 267 U. S. 188 (1925), Butler, J., dissenting; cf. 
Eiger v. Garrity, 246 U.S. 97 (1918), holding that a state may give to the wife or 
other person injured by the intoxication of any person, a cause of action against 
the vendor of the liquor, and that the judgment in such action shall be a lien on 
the premises the owner of which knowingly allowed them to be used for the sale 
of liquor. 

67 See Commonwealth v. Campbell, 133 Ky. 50, 63, 117 S. W. 383, 387 (1909). 
“ .. the right to use liquor for one’s own comfort, if the use is without direct 
injury to the public, is one of the citizen’s natural and inalienable rights, guaranteed 
to him by the Constitution, and cannot be abridged. ... The theory of our 
government is to allow the largest liberty to the individual commensurate with the 
public safety. ... Under our institutions there is no room for that inquisitorial 
and protective spirit which seeks to regulate the conduct of men in matters in 
themselves indifferent and to make them conform to a standard not of their own 
choosing, but the choosing of the law-giver; that inquisitorial and. protective spirit 
which seeks to prescribe what a man shall eat and wear, or drink or think, thus 
crushing out individuality and insuring Chinese inertia by the enforcement of the 
use of the Chinese shoe in the matter of private conduct of mankind.” See also 
State ex rel. Frances v. Moran, 76 Fla. 304, 79 So. 753 (1918); Note (1919) 2 
A. L. R. 1085. 


68 Crane v. Campbell, 245 U. S. 304, 308 (1917). ® See supra pp. 877-78. 
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LEGISLATION IN THE INTEREST OF THE HEALTH OF 
EMPLOYEES 


Because of the intense personal and class interests at stake, 
few cases before the Court have aroused so much discussion as 
those which concern legislation regulating the relations between 
employer and employee in the interest of the health of the em- 
ployee. Three types of statutes may be observed: those regulat- 
ing conditions of employment, hours of labor, and wages. 

There is nothing unusual in a law compelling the employer to 
maintain his premises so as not to endanger the health or safety 
of the worker. It is indeed but a legislative declaration that cer- 
tain practices are per se negligent, with the added sanction of a 
criminal liability. The cases before the Court are few, and the 
power of the state to regulate admitted.” In such cases, the only 
doubt, beyond that of the reasonableness of the particular regu- 
lation, is based on the doctrine of the assumption of risk. If the 
employee wishes to run the risk, is it within the province of the 
state to deny him the opportunity? The assertion often made by 
the courts “ that there are no vested interests in the rules of the 
common law, is not an answer to the question. Of course, 
the citizen has no vested rights in the rules of law as such. 
But he emphatically has the right to be heard, if the state 
proposes to encroach upon the interests which those rules of law 
protect. 

The problem of the “ liberty ” of the employee to accept dan- 
gerous conditions of labor may best be considered in connection 





70 Booth v. Indiana, 237 U. S. 391 (1915) (sustaining a statute requiring pro- 
prietors of coal mines and similar places to install proper washrooms on the request 
of their employees). The following representative state cases sustained legislation 
of this type: Minnesota v. Smith, 58 Minn. 35, 59 N. W. 545 (1894) (street car com- 
panies required to provide enclosure to protect motormen and conductors) ; People 
v. Smith, 108 Mich. 527, 66 N. W. 382 (1896) (statute requiring blowers to carry 
dust from emery wheels); Maryland v. Hyman, 98 Md. 596, 57 Atl. 6 (1904) 
(statute prescribing at least 400 cubic feet of air for each employee in manufacturing 
establishments) ; Silva v. Newport, 150 Ky. 781, 150 S. W. 1024 (1912) (street car 
companies required to provide stools for motormen). 

71 See Second Employers’ Liability Cases, 223 U. S. 1, 50 (1912) ; New York 
Cent. R. R. v. White, 243 U. S. 188, 198 (1917); Arizona Employers’ Liability 
Cases, 250 U.S. 400, 419 (1919). 
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with regulations of hours of labor. The leading cases are fa- 
t miliar. Holden v. Hardy” sustained legislation making it a mis- 
demeanor for an employer to permit laborers to work more than 
eight hours a day. Starting with the premise that freedom of 
contract was limited by the police power, the Court held that long 
hours of labor in mines and smelters were injurious to health, and 
that the state could restrain the laborer in exercising what was in 
any event only a nominal choice to accept or reject such condi- 
tions. Lochner v. New York ™ was a five to four decision holding 
it unconstitutional to limit the hours of labor in bakeries to ten 
hours a day. The majority declared that bakers as a class were 
able to protect themselves in contracting with their employers, 
that labor in a bakery was not exceptionally unhealthy, and that 
the state might as well attempt to prohibit long hours of labor for 
carpenters or bank clerks, employers or independent workers. 
But in Muller v. Oregon,"* the Court unanimously upheld a limi- 
| tation on the hours of labor of women in industry. Relying on 
scientific testimony and public opinion as reflected in wide-spread 
legislation on the subject, it held that long hours of labor could 
be prohibited as particularly injurious to woman’s health, and that 
in spite of statutes removing her common law disabilities, special 
legislation was “ necessary to secure her real equality of right.” 
Bunting v. Oregon," a five to three decision, sustained a general 
limitation on hours of labor for both men and women in in- 
dustry."® 

The generally accepted admission of these cases, that the state 
has power to limit the hours of labor of employees in the interest 
of their health, cannot be reached through an individualistic the- 










































72 169 U.S. 366 (1898). 73 198 U.S. 45 (1905). 

74 208 U.S. 412 (1908). 75 243 U.S. 426 (1917). 

76 With the exception of Lochner v. New York, the Supreme Court has sustained 
every hours of labor statute presented to it. Atkin v. Kansas, 191 U. S. 207 (1903) 
(eight hour day for labor on public works) ; Hawley v. Walker, 232 U.S. 718 (:914) 
(ten hour day for women in millinery establishments) ; Riley v. Massachusetts, 232 
U. S. 671 (1914) (ten hour day for women, with fixed hours for beginning and 
ending work); Bosley v. McLaughlin, 236 U. S. 385 (1915) (eight hour day for 
women employees in hospitals); Miller v. Wilson, 236 U. S. 373 (1915) (eight 
hour day for hotel chambermaids) ; Radice v. New York, 264 U.S. 292 (1924) 
(prohibiting night work for waitresses, with certain exceptions) ; cf. Petit v. Minne- 
sota, 177 U. S. 164 (1900) (prohibiting Sunday labor, with some exceptions) . 
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ory of property and contract. To adopt as a premise that, under 
the Fourteenth Amendment, the contract and property rights of 
the individual may be restricted only when necessary to prevent 
their use to the injury of others, leads at once to difficulty. The 
injury to the health of the employee through long hours of labor 
in legal contemplation cannot be said to be the result of any act 
of the employer. Neither through force nor deception does the 
employer cause the injury. The employee is free to accept or 
decline the work offered him. Volenti non fit injuria. It is nota 
solution of the problem to answer that in the relation between em- 
ployer and employee there is no true “ freedom of contract,” for 
the ability of an economically dominant party to fix the terms of 
his contracts with those in greater need is not in law ordinarily 
considered duress.” 

The impasse reached when the individualistic concept is used 
as a starting point is avoided, however, if it be postulated that 
property, contract, and personal liberty are not inalienable and 
God-given possessions of a sacrosanct individual, but rather so- 
cial institutions recognized so far, and only so far, as the interests 
of society justify. As the state may forbid the vendor of intoxi- 
cants from taking advantage of the weakness of his customers, 
to his financial gain and their physical and moral degradation, 
so may the owner of mill, factory, mine, or store be denied the 
privilege of using his possessions to profit by the necessity of 
the employee and to exact from him long and injurious hours of 
labor. 

Upon this analysis of the problem there are but two questions: 
(1) Is the labor beyond the hours limited in fact injurious? (2) 
Is the price exacted from the employer too heavy for the benefit 
obtained? The decision in Lochner v. New York failed to con- 
sider the first question intelligently by assuming blandly that the 
labor was not injurious, instead of viewing the matter as one to be 
settled by scientific investigation and evidence. There are, how- 
ever, happy contrasts among the cases.** Concerning the second 





77 See 2 Witiiston, ConTRACTS (1920) §§ 1606-08. According to the common 
law concept, the Court was correct in holding in Coppage v. Kansas, 236 U. S. 1, 
14-16 (1915), that it was not “ duress” for the employer to require as a condition 
of employment that the employee agree not to join a labor union. 

78 See Brown, supra note 1. 
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point there can be no dogmatic certainty. It should be noticed, 
however, that in the cases under consideration the limitations 
upon the freedom of the employer are not serious. His time is 
still his own. He may still fix the wages of his men, employ more 
shifts, pass on the added cost to the public, or, if he desires, quit 
business altogether. To restrict merely the contract interests of 
the individual is a much less serious matter than to limit the hours 
of labor of the entrepreneur or individual artisan, as Mr. Justice 
Peckham suggested would be a consequence of an approving de- 
cision in Lochner v. New York. In the present temper of society, 
at least, there is no danger that this greater restriction on indi- 
vidual interests will be imposed. 

The unfortunate result of the individualistic and formally legal 
approach to a social problem is well illustrated by Adkins v. Chil- 
dren’s Hospital,” holding unconstitutional the minimum wage for 
women for the District of Columbia. The majority opinion of Mr. 
Justice Sutherland is founded on the premise of the sanctity of 
freedom of contract, the abridgment of which “ can be justified 
only by the existence of exceptional circumstances.” The cases 
where freedom of contract has been abridged are considered and 
held not controlling. Rate making for businesses affected with 
a public interest; regulating contracts for the performance of 
public work; prescribing methods and times for the payment of 
wages; fixing hours of labor; emergency price fixing; — these, 
in the opinion of the Court, all differ from the fixing of wages, 
which concerns the very “heart of the contract.” Such a law 
fixes the consideration to be paid by the employer, not on the 
basis of the value of the work done, but on the basis of the need 
of the employee. While “ the ethical right of every worker, man 
or woman, to a living wage may be conceded,” the learned justice 
denied that the employer either causes or contributes to the em- 
ployee’s poverty. ‘On the contrary to the extent of what he 
pays he has relieved it.” To the suggestion that “ legislation of 
the kind now under consideration is required in the interest of 
social justice,” the answer is made that “ to sustain the individual 
freedom of action contemplated by the Constitution, is not to 
strike down the common good but to exalt it; for surely the good 
of society as a whole cannot be better served than by the preser- 





79 261 U.S. 525 (1923). 





_ 


Au —_ wee AP —" = 


LEGISLATiON FOR HEALTH AND SAFETY 887 


vation against arbitrary restraint of the liberties of its constitu- 
ent members.” The law therefore “ passes the limits prescribed 
by the Constitution.” 

A different consideration than this of the problem of the mini- 
mum wage must be had if, as we have contended, the Court al- 
ready has sub silentio but ex necessitate abandoned the individual 
for the social view of the concepts of property and contract. The 
same principle by which the state may penalize the proprietor of 
a business for utilizing his superior economic position to exact 
injurious hours of labor from his employees, may be employed to 
prohibit him from utilizing it to compel them to accept insufficient 
wages. 

It cannot be denied that starvation wages contribute to sick- 
ness and immorality, and it must be proclaimed that these are 
evils with which the state should grapple. Mr. Justice Suther- 


_ land, thoroughly imbued with legalistic theories of causation, em- 


ploys the eighteenth century concept of the free-willing individual 
to deny that the employer may in any way be held responsible for 
such conditions. But in practical common sense, if not in techni- 
cal legal dogma, the employer does cause the evils, at least by 
furnishing the occasion for them, and his power to obviate them 
by eliminating from his labor contracts harsh and oppressive 
terms makes him responsible. If the state deems that such use 
of the power of property and the right to contract leads to dis- 
astrous social results, can we deny that it has power to limit their 
scope so as to prevent the evil? *° 

This is not to say that the hours of labor cases are necessarily 
precedents for the fixing of wages. In the realm of the police 
power, as pointed out before,** differences between cases are usu- 
ally factual and not legalistic. To the mind of the author, the 
majority opinion is in error in assuming that the upholding of a 
minimum wage necessarily meant judicial approval of a maxi- 
mum wage, or of general price fixing in behalf of the consumers of 
meat and groceries. In order to assimilate the hypothesized cases 
to that of the minimum wage, it would have to be shown that the 
employee occupied such a dominant economic position that he was 
able to coerce the employer into paying wages so high as to leave 





80 See STAMMLER, THEORY OF JUSTICE (1925). 
81 See supra pp. 879-80. 
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the latter in penury and want; and that vendors of food were able 
to impose such unconscionable prices, as to deprive the consumer 
of the ordinary necessities of life. Should such situations ever 
arise, there are indications that the state’s power to cope with 
them will not be denied.** So also the minority judges err in con- 
sidering that the regulation of hours of labor necessarily supports 
wage fixing. The injury to the employee is more direct in the one 
case, the burden on the employer is heavier in the other. In the 
former, the quid of the quid pro quo is left to the employer’s own 
determination. But when the state fixes both hours of work and 
wages, both the guid and the quo are determined by outside parties. 
These, however, are differences of degree rather than of kind. The 
real question is not theoretical but practical: does the employer of 
women in the District of Columbia so exercise his dominant posi- 
tion that he imposes on his workers as a condition of employment 
wages so low as to make it impossible for them to exist in health 
and decency? Will it place too heavy a burden upon him to re- 
quire that he increase the wage to living standard? The same 
indulgence toward the legislature which the Court has repeatedly 
shown would justify the belief that the added burden on the em- 
ployer would not be unbearable, but that unjust profits would be 
eliminated and that proper additional expenses would be passed 
on to the consuming public, which in the last analysis has no right 
to enjoy the necessities or luxuries of life at the expense of the well 
being of the laboring class. 


II 


Legislation to protect the bodily safety of the individual gives 
rise in many instances to problems analogous to those considered 
in connection with health. The state, to guard the personal safety 
of its members, may restrict the use of real property,** and li- 





82 This is undoubtedly the philosophic basis for price regulation in businesses 
affected with a public interest. See particularly, Munn v. Illinois, 94 U. S. 114 
(1876) ; Block v. Hirsh, 256 U.S. 135 (1921) (regulation of rent) ; Wilson v. New, 
243 U.S. 332 (1917) (regulation of wages in an emergency). 

83 Pierce Oil Corp. v. City of Hope, 248 U.S. 498 (1919) (ordinance forbidding 
wholesale storage of gasoline within 300 feet of any dwelling) ; Cusack Co. v. City 
of Chicago, 242 U.S. 526 (1917) ; St. Louis Poster Adv. Co. v. St. Louis, 249 U. S. 
269 (1919) (billboards); Village of Euclid v. Ambler Realty Co., 272 U. S. 365 
(1926) (zoning laws). 
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cense,** regulate,*° or forbid *° individual business or non-commer- 
cial practices. As in the case of the health laws, the problem is 
often unique in each case, and centers around the questions: is 
the legislation reasonable; and does the expectant benefit justify 
the contemplated burden? *’ In none of the cases decided by the 
Court on these issues was there even a dissenting vote. 


EMPLOYERS’ LIABILITY AND WORKMEN’sS COMPENSATION 


Of far greater importance are cases dealing with statutes alter- 
ing the common law rules of liability. The initial legislative as- 
sault was directed toward the familiar common law defenses. 
Since the abolition of the fellow servant rule only placed the em- 
ployee in the same situation in regard to injuries by a negligent 
servant as were all third persons, so conservative a judge as Mr. 
Justice Field could see therein no infringement on the constitu- 
tional rights of the employer.** In the Second Employers’ Liabil- 
ity Cases *® this holding was reiterated, with reliance on the 
dogma that there are no vested interests in the rules of the com- - 





84 Kane v. New Jersey, 242 U. S. 163 (1916) (automobile drivers) ; Lehon v. 
Atlanta, 242 U.S. 53 (1916) (private detectives). 

85 New York & N. E.R. R. v. Bristol, 151 U. S. 556 (1894) (elimination of 
grade crossing at railroad’s expense); Northern Pac. Ry. v. Puget Sound Ry., 
250 U. S. 332 (1919) (safety devices at railroad intersections at railroads’ expense) ; 
Atlantic Coast Line R. R. v. Georgia, 234 U.S. 280 (1914) (standards for locomotive 
headlights) ; Chicago, etc. R. R. v. Arkansas, 219 U. S. 453 (1911) ; St. Louis, etc. 
R. R. v. Arkansas, 240 U. S. 518 (1916) (minimum crew for railroad trains) ; 
Barrett v. Indiana, 229 U. S. 26 (1913); Plymouth Coal Co. v. Pennsylvania, 232 
U.S. 531 (1914) (construction of coal mines) ; Bowersock v. Smith, 243 U.S. 29 
(1917) (protective devices for dangerous machinery). 

86 Sturges & Burn Mfg. Co. v. Beauchamp, 231 U. S. 320 (1913) (prohibiting 
employment of children under sixteen in certain hazardous occupations). See the 
dictum in Mountain Timber Co. v. Washington, 243 U. S. 219, 244 (1917), that 
“if any industry involves so great a human wastage as to leave no fair profit 
beyond it, the State is at liberty, in the interest of the safety and welfare of its 
people, to prohibit such industry altogether.” 

87 See supra p. 885. 

88 Missouri Pac. Ry. v. Mackey, 127 U.S. 205 (1888). It is, however, probable 
that the ratio decidendi of the case was the state’s control over corporations, rather 
than the police power. 

89 223 U.S. 1 (1912). Other cases sustaining the abolition of the fellow servant 
rule are Chicago, etc. R. R. v. McGuire, 219 U.S. 549 (1911) ; Mobile, etc. R. R. v. 
Turnipseed, 219 U. S. 36 (1910) ; Missouri Pac. Ry. v. Castle, 224 U. S. 541 (1912). 
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mon law. On the same ground, the Court also sustained the sub- 
stitution of the principle of comparative negligence for the com- 
mon law rule of contributory negligence, and the abolition of the 
doctrine of assumption of risk, where the employer had been 
guilty of a violation of specific safety laws.°° 

The principle that there is no liability without fault has offered 
greater resistance to legislative changes. The doctrine was of 
course not universal even at the common law, for the master’s lia- 
bility for the tort of the servant rested largely on the fiction of im- 
puted negligence, and the obligations of inn-keepers and common 
carriers were frank exceptions to the usual rule. It was therefore 
no radical step for the Court to declare that the carrier of passen- 
gers could be held to the same liability that the common law had 
already placed on the carrier of goods.” Preéxisting judicial 
concepts similarly influenced the Court’s decision in City of Chi- 
cago v. Sturges ** that a municipality could be made absolutely 
liable for the property damage inflicted by mobs. The great de- 
parture, however, came with the workmen’s compensation stat- 
utes. Common law principles and methods were admittedly 
unsatisfactory in dealing with the social problem of industrial 
accidents. Neither the employee who often waited for years for 
the compensation to which he was justly entitled, nor the em- 
ployer who was frequently amerced by the jury in inordinate ver- 
dicts, was content. The remedy applied by the states for the situ- 
ation was the imposition of an absolute liability upon the employer 
for injuries to the employee arising out of or in the course of the 
employment, and the abolition of the common law defenses. In 
the state courts this innovation did not at first meet with whole- 
hearted approval.®* In no line of cases, however, has the United 
States Supreme Court displayed greater liberality than in the liti- 
gation respecting workmen’s compensation legislation. 





90 In Wilmington Star Mining Co. v. Fulton, 205 U. S. 60 (1907), the Court 
held that the state could change the common law doctrines so as to make the 
master liable for the wilful failure of the mine manager to comply with the require- 
ments of the statute. 

91 Chicago, etc. R. R. v. Zernecke, 183 U.S. 583 (1902). 

92 222 U.S. 313 (1911). 

83 The New York court held the workmen’s compensation law of that state 
unconstitutional in Ives v. South Buffalo Ry., 201 N. Y. 271, 94 N. E. 431 (1911) ; 
see Note L. R. A. 1916A 409. 
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The leading case is New York Central R. R. v. White.* The 
workmen’s compensation law of New York imposed liability upon 
the employer, in forty-two groups of hazardous employments, for 
all injuries sustained by the employee arising out of and in the 
course of his employment, without regard to the fault of the par- 
ties, except where the injury was wilfully self-inflicted or the em- 
ployee was intoxicated. The compensation was in accordance with 
a fixed scale, and was exclusive if the employer complied with the 
provisions of the law. This statute was unanimously sustained. 
It was first premised that the states had power to change the com- 
mon law rules affecting the employer’s liability for injuries to the 
employee. While it was doubted whether there could be an 
abolition either on the one hand of the right of action of the em- 
ployee, or on the other of the defenses of the employer without 
suitable substitute, the question was not presented in the case, for 
under the New York legislation there was such a substitute. In 
return for the imposition of absolute liability and the loss of the 
common law defenses, the employer gained limitations on the 
damages that could be assessed against him; as compensation for 
the loss of jury-assessed damages in some cases, the employee 
gained certainty of recovery in practically all cases. The funda- 
mental question really was ‘“ whether the new arrangement is 
arbitrary and unreasonable from the standpoint of natural jus- 
tice.” In refusing so to stigmatize the law, the Court pointed out 
that the act only applied to disabling or fatal injuries in certain 
hazardous occupations. In such occupations, injuries must inevi- 
tably occur involving “ a loss of that which stands to the employee 
as his capital in trade.” This is as much an expense of operation 
as broken machinery or any other expense ordinarily borne by the 
employer, and it is not against natural justice to impose on him 
this added burden. As the master is liable for the torts of his 
servant committed in the course of an act from which the master 
expects to derive advantage, so here the responsibility for the serv- 
ant’s own injuries may be placed on the proprietor of the business 
which furnishes the occasion and primary cause of the injury. 

In subsequent cases the Court continued to approve the work- 
men’s compensation laws brought before it, though the features 





94 243 U.S. 188 (1917). 
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on which it had relied in New York Central R. R. v. White, had 
been one by one discarded. In New York Central R. R. v. 
Bianc * the process of elimination began with the holding, with- 
out extended discussion, that the award of compensation was not 
dependent upon the actual impairment of the employee’s earning 
power, but might be made for mere disfigurement. The case of 
Ward & Gow v. Krinsky * involved amendments to the New 
York law, which added to the hazardous occupations placed un- 
der the act all employments in which four or more persons were 
engaged in manual labor. While the ratio decidendi in the opin- 
ion of Mr. Justice Pitney is not altogether clear, the apparent 
result of the case is to justify the extension of the compensation 
principle to all employments regardless of the existence of pecul- 
iar hazards, although under the act it is only for accidents aris- 
ing out of inherent hazards that the employer is made liable. 
While the New York law is based on the existence of inherent 
hazard, this was said to be something which the legislature may 
extend “ to the ‘ vanishing point’ as it were.” The law does not 
ignore “ actual inherent hazard,” but “ it is treated as virtually 
universal ” in employment. In Madera Sugar Pine Co. v. Indus- 
trial Commission ® the Court affirmed an award of death benefits 
by the California Industrial Commission, though the beneficiary 
was an alien residing in Mexico. The Court refused to take the 
narrow view that the interest of the state in preventing employees 
and their dependents from becoming public charges was the main 
basis for the compensation laws.°* Compensation to injured em- 
ployees and the award of death benefits cannot be considered 
separately, it was pointed out. They are “ component parts of 
a single scheme,” the broad basis of which is, that injuries 
sustained by the employees resulting in disability or death shall 
in effect be charged against the industry, after the manner of 
casualty insurance, as one of the expenses of operation. As such 
insurance inures to the beneficiary wherever he may reside, so was 





95 250 U.S. 596 (1919), McReynolds, J., dissenting. 

96 259 U.S. 503 (1922), McReynolds and McKenna, JJ., dissenting. 

97 262 U.S. 499 (1923). 

98 This was referred to as one of the bases for the workmen’s compensation laws 
in New York Cent. R. R. v. White, 243 U. S. 188 (1917), and in the Arizona Em- 
ployers’ Liability Cases, 250 U. S. 400 (1919). 
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it said to do in the present case. The liability of the employer to 
pay death awards was further increased by the holding in 
Sheehan Co. v. Shuler ® that, when the deceased employee left 
no dependents entitled to compensation under the act, the em- 
ployer might be required to deposit one thousand dollars in a 
state fund to be used for extra compensation to employees who 
suffer two successive disabling accidents, and for the vocational 
education of employees so injured as to need rehabilitation. The 
Court’s discussion is directed to sustaining the law against the 
contention that it is arbitrary to impose upon one employer 
the burden of furnishing funds to compensate employees injured in 
other establishments. That it is somewhat extraordinary to im- 
pose liability when the person assessed is not at fault and there 
is no one legally damnified by the accidental death, received no 
attention.*”° 

From the standpoint of the employer, the most extreme holding 
was in the Arizona Employers’ Liability Cases.’ By virtue of 
constitutional mandate, the Arizona legislature had imposed upon 
the employer, irrespective of his negligence, liability for all inju- 
ries to his employees due to conditions of employment. The fel- 
low servant rule was abolished; the defenses of assumption of 
risk and contributory negligence, and the assessment of damages, 
were left to jury determination. The act was thus entirely for 
the benefit of the worker, but the intimations in New York Cen- 
tral R. R. v. White,’ that the compensation laws were sustain- 
able because of the fairness of the mutual relinquishment by em- 
ployer and employee of old advantages in return for new gains, 
were repudiated. The basis of the decision was broader and more 
fundamental. The common law required the employee to assume 
the risk of all injuries not due to the negligence of the employer, 
a danger against which low wages and an inferior economic status 





99 265 U.S. 371 (1924). 

100 Tn Pisitz Dry Goods Co. v. Yeldell, 274 U. S. 112 (1927), the Court sustained 
an Alabama statute allowing the recovery of punitive damages against the master 
for the wrongful death of a third person arising out of the negligence of the 
servant. It was admitted that the master was personally without fault, but it was 
noticed that the common law itself frequently sustained the recovery of punitive 
damages against the employer for the torts of the servant. 

101 250 U.S. 400 (1919). 

102 243 U.S. 188 (1917). 
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made it impossible for him to guard. It was not arbitrary or un- 
reasonable for the state to provide that such a burden may in- 
stead be placed on the employer, who “ organizes the enterprise,” 
and “ takes for his reward the net profits, if any,” and who “ by 
reason of his position of control ” can make such adjustments as 
ought to be made to allow for the statutory liability. Thus again 
the Court, by overthrowing the concept that there may be no lia- 
bility without fault, has socialized the business and property in- 
terests of the individual. These interests cannot be enhanced 
without assuming the responsibility for the human losses and suf- 
fering involved therein.*** Is there then a limit to which the 
state may go in so imposing liability? ‘There must be a causal 
connection between the employment and the injury. But if this 
be present, then the employer may be made responsible, even 
though the injury occurs off his premises or even outside of work- 
ing hours.*** 


MEASURES TO ASSURE RECOVERY OF AWARDS 


In order to give adequate protection to the interest of the indi- 
vidual in his bodily safety, it is necessary not only to adopt pre- 
ventive measures and to alter the existing rules of liability, but 
also to secure the recovery of the award due the injured party. It 
does not need argument to show that the power of the state to 





103 McKenna, J., delivered a vigorous dissenting opinion: “In a word, the 
drift of opinion and legislation now is to set labor apart and to withdraw it from 
its conditions and from the action of economic forces and their consequences, [and] 
give it immunity from the pitilessmess of life.” White, McReynolds, and Van 
Devanter, JJ., joined in the dissent. 250 U.S. at 438. 

104 Cudahy Packing Co. v. Parramore, 263 U. S. 418 (1923), McKenna, Mc- 
Reynolds, and Butler, JJ., dissenting; Bountiful Brick Co. v. Giles, 276 U. S. 154 
(1928). Not only has the Court sustained legislation passed to protect the persoual 
safety of the individual, but it has also approved of laws, which have subtracted 
from the existing protection. Martin v. Pittsburgh & Lake Erie R. R., 203 U. S. 
284 (1906) (sustaining a statute restricting the rights of those employed regularly 
about railroad stations); Middleton v. Texas Power & Light Co., 249 U. S. 152 
(1919) (sustaining the Texas compulsory workmen’s compensation law against the 
employee’s contention that he was unconstitutionally deprived of his right to sue 
the employer for full damages). In the former case the Court in effect approved 
of the state’s decisions to protect the railroad’s pocketbook at the expense of the 
individual’s bodily safety. The latter case is probably a necessary sequel of New 
York Cent. R. R. v. White, 243 U.S. 188 (1917). 
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provide new principles of liability includes the power to forbid 
contracts which seek to abrogate the rules laid down by statute. 
Thus, an employer may be forbidden to create health and acci- 
dent indemnity funds maintained by voluntary contributions 
from employee’s wages, participation in which would be a renun- 
ciation of the right to sue the employer in courts of law.*” An 
integral part of most workmen’s compensation laws has been a 
provision requiring the employer to assure recovery to the em- 
ployees, either by insurance, or deposit of securities, or a showing 
of ability to meet demands against him. These provisions have 
generally been sustained without question, but the case of Moun- 
tain Timber Co. v. Washington *” presented a serious problem. 
Every employer in each of the classes of industries created by 
statute was required to contribute to a state fund a percentage 
of his pay roll, fixed by the industrial insurance department ac- 
cording to the degree of hazard in the particular class. The con- 
tributions being required of the employer whether his own em- 
ployees were injured or not, the novel feature *”’ of the case lay 
in the possibility that the prudent employer might be required to 
stand the burdens imposed upon his class by his less careful com- 
petitors.*°* This forced contribution was sustained, however, as 
a sort of special tax. Injured employees were considered “ sol- 
diers of industry ” developing the resources and adding to the 
wealth and prosperity of the state. To these the state itself owed 
a duty to provide. There was no showing that the contribution 
required was either excessive or arbitrary; and it was held proper 
to place the burden on the industries which occasioned it, rather 
than on the public, and on the industry rather than on the particu- 
lar employer, for the act was founded on the hypothesis that in all 
plants no matter how carefully run, accidents must inevitably 
occur. The idea of a special tax upon a special activity to pro- 
vide for the injuries attributable to it had been used before and 
sustained. Thus in Noble State Bank v. Haskell*° it had been 





105 Chicago, etc. R. R. v. McGuire, 219 U. S. 549 (1911). 

106 243 U.S. 219 (1917). 

107 Cf. New York Cent. R. R. v. White, 243 U.S. 188 (1917). 

108 The statute provided for reclassification and adjustment of the rate within 
classes, a provision which had the possibility of obviating some of the claimed 
inequalities of the act. 109 219 U.S. 104, 106 (1911). 
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held that a state bank deposit guaranty could be collected from 
all banks so that the property of each and every bank “ might be 
taken without return to pay debts of a failing rival in business.” 
In short, the Court’s argument seems to be that this enforced con- 
tribution is in the nature of a tax, and it has never been deemed 
necessary that the burden and benefit of taxes be equally dis- 
tributed. This resort to the principles of taxation, where the 
power of government is most unrestrained, indicates the extreme 
character of the legislation, and reémphasizes the fact that prop- 
erty is not the inalienable possession of the individual but a social 
institution, which may when the Court deems suitable be em- 
ployed for social ends.**® 


SUMMARY 


The conclusion to be drawn from the cases herein discussed is 
brief. The general principles are few and comprehensive, the 
problems of fact many and diverse. The Court, as a necessary 
result of the decisions, if not by express declaration, has shown 
that it is a misnomer to speak of private rights of property, con- 


tract, and personal liberty. The individual does not and cannot 
exist in and-for himself, but only as a unit in the social body, and 
his interests, whether of material possessions or of personality, 
will be recognized by legislatures and courts only to the extent 
that they are compatible with the well being of the entire social 
structure. Both by customary and statute law he may be re- 
stricted from actively interfering with the health and bodily safety 
of his fellow men. But the state is not confined to the considera- 
tion of personal fault. In the interest of the efficient operation of 
the general laws, the individual may be required to relinquish so- 
called personal rights of property and conduct, not because the 
exercise of the right would be detrimental in his particular case, 
but because his fellow men could not be safely trusted to possess 
it, and it is impossible for the law to be completely individualized. 





110 White, McKenna, Van Devanter, and McReynolds, JJ., dissented. In 
Thornton v. Duffy, 254 U.S. 361 (1920), the Court sustained an Ohio statute which 
denied the right of direct settlement with employees to employers who carried 
liability insurance. If the state deemed the injection of outside insurance interests 
into the relation between employer and employee inimical to the state’s policy, it 
could take this step to prevent it. 
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Not only may one be restrained from inflicting injuries on his fel- 
lows against their will, but also from doing so through deception 
practiced upon them, and the Court will be extremely zealous in 
discovering such deception. But the power of the state exceeds 
this. The rights of person and property may be curtailed, if it be 
shown that their unrestricted use so influences others as to induce 
them to submit to practices dangerous to health and safety. Thus 
may be forbidden the sale of intoxicating liquor, and the making of 
contracts involving long hours of work injurious to health. In 
the case of hazardous employments, the situation is dealt with, not 
by prohibition, but by making the employer responsible for ensu- 
ing injuries..** The later liquor cases have gone still further in 
restraining the individual himself from consuming intoxicants, 
not on the ground that the state is a guardian over the drinker, 
but because of the possible disastrous effects of alcoholism on 
those in close relation to him. Let it be repeated: property, 
contract, and liberty are social and not personal concepts. On 
no other view can the legislation sustained by the Court be 
supported. 

With the overthrow of these individualistic concepts on which 
much of our common law is based, ordinary legal dogmata cease 
to be of assistance in the deciding of cases. Instead the problem 
is a severely practical and political one. Is there, in fact, a dan- 
ger to the health or safety of the members of the state in the 
existing situation? Will the method adopted by the state guard 
against it? Is the burden on the individual too heavy to justify 
the claimed benefit? The answer to the problem in individual 
cases cannot be forecast by the pronouncement of general rules. 
It is peculiar to each case. Proper solution depends not so much 
on the knowledge of law, as on a clear insight into the facts of the 
specific case, and a keen intuition as to what is generally regarded 
as just, and what will in the end work toward the welfare of all. 
While it appeared at one time that the Court might relegate the 
answers to these questions to the legislature, it is now fairly clear 
that it will grapple with them itself. Where the aim sought by the 
statute is the protection of the health and safety of the individual, 





111 The same principle has been employed in liquor legislation. See Eiger v. 
Garrity, 246 U.S. 97 (1918). 
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antagonists of such laws will have difficulty in inducing the Court 
to overthrow them. The minimum wage case is today the only 
unrepudiated decision in which, the facts being undisputed and 
the factors of health and safety apparent, the Court has denied 
to the state the power to do what it deemed necessary for the pro- 
tection of the health and safety of its people. In that case, an 
instinctive dread of price fixing as an economic measure may 
easily have obscured in the Court’s mind the health aspects of the 
legislation. 
Ray A. Brown. 


UNIVERSITY OF WISCONSIN. 
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RIGHTS AND DUTIES OF THE COMMITTEE IN 
BONDHOLDERS’ REORGANIZATIONS 


CORPORATION represents the joint financial undertaking 
of various classes of stockholders and creditors. In the 
event of serious business difficulties, the position of some classes, 
such as the holders of old underlying first mortage bonds, may 
be perfectly secure, while the interest of other classes, such as the 
common stockholders, may be extinguished. Obviously, neither 
those perfectly secure nor those whose interest is entirely de- 
stroyed, constitute the class primarily concerned in reorganizing 
the defunct corporation. This class consists of those whose inter- 
est is neither destroyed nor secure, but threatened. 

In the typical situation, the dominant class, and the one vitally 
interested, is some group of bondholders.’ Serious financial diffi- 
culty is usually first revealed by default in interest payments on 
bonds. If earning power be taken as the measure of value, the 
mere failure of a corporation to earn the interest on its bonded 
indebtedness over an extended period is some indication that the 
enterprise is not worth the principal represented by the bonds. 
The position of these bondholders is then precarious, for they 
would be the ones to suffer from reorganization by other classes 
of security holders less vitally interested, or from further deprecia- 
tion of the corporate assets incident to continued operation under 
the old financial structure, or to dissolution and sale to outsiders. 
To preserve their interest they must act together, through repre- 
sentatives, in devising and carrying out a plan of reorganization.” 





1 Some other class might in any particular case be the class primarily interested, 
or several classes to varying degrees. The nature and extent of the interest of any 
class depend upon how serious the financial difficulties of the corporation are, and 
upon the legal and factual position of each class. Where these questions are mat- 
ters of uncertainty and dispute, their solution is necessarily preliminary to the 
adoption of a plan of reorganization and the distribution of its burdens and bene- 
fits. The group negotiation and bargaining necessary to their solution often 
require the creation of separate protective committees which may act together 
through a joint committee in devising a plan of reorganization. 

2 For a full discussion of many of the possible factual situations, see DEw1ne, 
FinancrAL Poricy oF CorPoRATIONS (1926 ed.) go1-1133, and for a statement of 
the various legal steps involved in a reorganization, see Stetson, et al., Some LecaL 
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The banking house which sold the bonds to the public may take 
the initial step by selecting certain men to act as a committee. 
The bondholders who exchange their bonds for certificates of 
deposit * under the terms of a deposit agreement thereby definitely 
appoint such men to represent them. 


Ricut oF ALL BONDHOLDERS OF THE DOMINANT CLASS TO 
PARTICIPATE 


It is ordinarily to the advantage of those reorganizing a corpora- 
tion to have as many as possible of the bondholders of the domi- 
nant class participate. The court will more readily set a low upset 
price, approve the plan of reorganization, and confirm the sale if 
the committee represents all such bondholders. Moreover, a 
reorganization widely supported is less subject to impeding suits; 
and, most important of all, since non-participating bondholders 
must be paid in cash, the burden of raising new money is lessened 
by each deposit obtained. Consequently, the usual practice is to 
extend to all members of the dominant class the same opportunity 
of participation. 

The determination of the question of whether or not the bond- 
holders of the dominant class have a legal right to participate is 
nevertheless of importance. It rests on the broader question of 
the nature of the relation of the bondholders to each other, and is, 
therefore, of significance in solving other legal problems arising 
between the committee and the bondholders. The immediate 
question is raised by the provisions frequently found in the deposit 
agreement to the effect that the committee may in its uncontrolled 
discretion refuse to receive the deposit of any particular bonds, 
and that only depositing bondholders may share the securities of 
the new corporation formed to take over the assets of the old. 
Such provisions seem to be based upon the assumption that some 
of the bondholders acting through a committee, may, by fore- 
closure and sale, take over the corporate assets securing the bonded 
indebtedness, and, without giving the remaining bondholders of 





PHAsEs OF CORPORATE FINANCING, REORGANIZATION AND REGULATION (1917), par- 
ticularly the lecture by Paul D. Cravath, at 153. 
8 See note 146, infra. 
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the same class an opportunity to come in, force them to accept a 
pro rata share of the proceeds of the sale. 

The argument offered to support this position is that the indi- 
vidual bondholder has under his contract and the mortgage 
merely the right to have the amount of his bond paid with interest 
and, failing that, to have the mortgaged property sold at 
fair public sale for the benefit of himself and other bondholders. 
This right to a pro rata share in the proceeds from a fair public 
sale is not interfered with by permitting some of his fellow bond- 
holders to purchase the property in competition with other pos- 
sible bidders; on the contrary, his ultimate share in the proceeds 
may be increased by thus augmenting the ranks of possible 
purchasers. 

It is submitted, however, that where foreclosure and sale is not 
a practical way of realizing upon mortgage security, because of 
the magnitude and complexity of the enterprise, some of the bond- 
holders of a particular class cannot realize upon the common 
security by reorganization without giving their fellow bondholders 
a fair opportunity to come in on equal terms. 

A bondholder’s first right is to have his debt paid, and his second’ 
right is to realize upon his security in case of default. The rights 
of individual bondholders of the same class should be equal. 
Where realization on the security is effected, in fact as well as 
form, by sale of the mortgaged property and division of the pro- 
ceeds, it would be absurd to propose that some could share the 
proceeds to the exclusion of others. It seems almost equally 
absurd to suggest that where realization on the security is in fact 
by reorganization, though in form by sale and division of the 
proceeds, some of the bondholders of a particular class can share 
the property to the exclusion of others of the same class. Rights 
should depend upon substance, not form; foreclosure by a sale 
which is in substance strict foreclosure should be treated as such, 
at least to the extent of giving every bondholder a fair chance to 
choose between a division of the proceeds and a share in the prop- 
erty taken over by his fellow bondholders. Although legal forms 
may seem to permit it, equity will not allow some of many bond- 
holders to appropriate to themselves a security in which all have a 
common interest; this common interest involves a mutual obliga- 
tion not to use the mortgage as an instrument for acquiring the 





go2 HARVARD LAW REVIEW 


property to the exclusion of the others.* To violate this obligation 
is a fraud upon the excluded bondholders.’ 

That foreclosure and sale in cases involving reorganization is 
simply a formal step in what amounts to a strict foreclosure has 
been elsewhere recognized by the courts. For example, in at least 
one case where the bondholders attempted to share in the general 
assets of the corporation to the extent of the difference between the 
proceeds of the sale and the mortgage debt, it was held that what 
the bondholders were entitled to receive must be limited by the 
value of the corporate property which they had taken over and not 
by the price bid at the foreclosure sale.® 

If a majority of the stockholders assume control of a corpora- 
tion and, by process of dissolution or otherwise, sell the corporate 
property to another corporation the shares of which they own, the 
minority may not be excluded from sharing in the advantages of 
the sale.’ Practically, the position of bondholders uniting for the 
purpose of realizing on the common security is very similar to 
that of stockholders uniting to control the corporation, and the 
considerations requiring the imposition of a trust in the one case 
would seem to require it in the other.* 

It is not suggested that the combination of some of the bond- 
holders for the purpose of reorganizing the corporation involves 
the assumption of a duty to act throughout for the benefit of all. 
It does not involve such a duty ° unless the trustee, in breach of 





4 Jackson v. Ludeling, 21 Wall. 616 (U.S. 1874) ; cf. Hackettstown Nat. Bank 
v. Yuengling Brewing Co., 74 Fed. 110 (C. C. A. 2d, 1896). 

5 Reid v. Schmidt, 115 Ky. 67, 72 S. W. 367 (1903) ; see Wetmore v. St. Paul 
& Pac. Ry., 3 Fed. 177, 184 (C. C. D. Minn. 1880) ; Bound v. South Carolina Ry., 
78 Fed. 49, 56 (C. C. A. 4th, 1897). See Note (1928) 41 Harv. L. Rev. 377, 380. 

6 Central Trust Co. v. Cincinnati, etc. Ry., 58 Fed. 500 (C. C. D. Ohio, 1892). 

7 Southern Pac. Co. v. Bogert, 250 U. S. 483 (1919); Ervin v. Oregon Ry. & 
Nav. Co., 27 Fed. 625 (C. C. S. D. N. Y. 1886); Miner v. Belle Isle Ice Co., 93 
Mich. 97, 53 N. W. 218 (1892). 

8 See Investment Registry v. Chicago, etc. Ry., 212 Fed. 594, 609-11 (C. C. A. 
7th, 1913), 213 Fed. 492 (E. D. Wis. 1914). Where stockholders are given an 
opportunity to participate in the new corporation, the principle of Northern Pac. 
Ry. v. Boyd, 228 U.S. 482 (1913), that to admit stockholders to participation in a 
reorganized corporation without making a fair offer of participation to creditors is 
fraudulent as to such creditors, would likewise seem to compel a fair offer of par- 
ticipation to all bondholders. See Swaine, Reorganization of Corporations: Certain 
Developments of the Last Decade (1927) 27 Cor. L. REv. gor. 

® Kropholler v. St. Paul, etc. Ry., 2 Fed. 302 (C. C. D. Minn. 1880) ; Fidelity, 
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trust, combine with the bondholders who are in control of the re- 
organization.*° The utmost contended for is that a fair opportu- 
nity to come in must be given to every bondholder of the dominant 
group." That bondholders have contracted for nothing more than 
the right to share in the proceeds of a foreclosure sale may be cor- 
rect from a purely formal point of view, but the substance of this 
right is the right to realize with others upon the common security.” 
Even where the courts have thought that they were unable to lay 
down as a matter of law the requirement that every bondholder be 
given a fair chance of participation,’* they have often recognized 





etc. Co. v. Roanoke St. Ry., 98 Fed. 475 (C. C. D. Va. 1899) ; Munson v.. Magee, 
22 App. Div. 333, 47 N. Y. Supp. 942 (1807), aff'd, 161 N. Y. 182, 55 N. E. 916 
(1900) ; Kurtz v. Railroad, 187 Pa. 59, 40 Atl. 988 (1898). 

10 Sahlgard v. Kennedy, 2 Fed. 295 (C. C. D. Minn. 1880). 

11 Moss v. Geddes, 28 Misc. 291, 59 N. Y. Supp. 867 (1899), is apparently 
directly contrary to the rule suggested, but may be distinguished on the ground 
that the court relied upon a provision in the mortgage permitting any of the bond- 
holders to purchase, and on the further ground of laches. Alsop v. Riker, 155 U.S. 
448 (1894), rev’g 27 Fed. 251 (C. C. S. D. N. Y. 1886). Landis v. Railroad, 133 
Pa. 579, 19. Atl. 556 (1890), which apparently assumes that the bondholder must 
look to the decree of foreclosure for his right to come in, is not an authority for 
that proposition, since it does not appear that a fair opportunity to come in was 
not in fact given. 

The cases holding that a guarantor on a deficiency judgment is liable only for 
the difference between the mortgage debt and the amount bid for the property at 
foreclosure sale, though the property was in fact taken over by the bondholders at 
the lowest possible price, are a denial that foreclosure and sale is a mere step in 
the reorganization. But the result is less harsh in such cases, since a guarantor is 
ordinarily in a better position to protect himself by bidding than an excluded bond- 
holder. Cf. In re Howell, 215 Fed. 1 (C. C. A. 2d, 1914), certiorari denied, 235 U.S. 
702 (1914) ; Equitable Trust Co. v. Western Pac. Ry., 244 Fed. 485 (S. D. N. Y. 
1917), aff'd, 250 Fed. 327 (C. C. A. 2d, 1918). 

It is admitted that stockholders may be excluded from depositing under similar 
agreements. Keane v. Moffly, 217 Pa. 240, 66 Atl. 319 (1907). But such admis- 
sion is not in conflict with the rule here contended for, since stockholders taking 
extra-corporate action are obviously in a different position. 

12 Joint mortgagees and co-tenants may buy against each other at judicial sale 
without a duty to hold for the benefit of all. Rodger v. Bowie, 134 App. Div. 596, 
119 N. Y. Supp. 177 (1909) ; Russell v. Metzgar, 2 Ind. 345 (1850) (joint mort- 
gagees) ; Starkweather v. Jenner, 216 U. S. 524 (1910) (co-tenants). But cor- 
porate reorganization is in substance strict foreclosure, and it would not be con- 
tended that where strict foreclosure is possible one of several joint mortgagees 
could take over the property for his own benefit. 

13 What constitutes a fair opportunity of participation may depend on the cir- 
cumstances. A fair time limit may be set, but otherwise a bondholder cannot be ex- 
cluded unless he is kept informed of all relevant facts. Jameson v. Guaranty Trust 
Co., 20 F.(2d) 808 (C. C. A. 7th, 1927), certiorari denied, 275 U.S. 569 (1927); 
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the justice of the excluded bondholder’s claim by going to great 
lengths in construing the facts to find an agency for all,’* and in 
attempting to bring the parties into agreement.’® 


THe Depostr AGREEMENT 


After deposit, the duties and powers of the committee and the 
rights and obligations of the bondholders are governed primarily 
by the deposit agreement. That fact, however, does not introduce 
such contractual variety as to make general treatment of the sub- 
ject impossible, for as a result of a comparatively long period of 
development, such agreements have become so well standardized 
as to constitute what Professor Nathan Isaacs would call “an 
institution of business law.” ** 

The members of the committee and the depositing bondholders 
are the parties *’ to the agreement. Except that a receiver cannot 
serve,’* there is apparently no restriction as to who may act as a 
member of the committee. But questions sometimes arise as to 





Ring v. New Auditorium Pier Co., 77 N. J. Eq. 422, 77 Atl. 1054 (1910). In 
order to insist on his right to participate, a bondholder must be ready to do equity, 
depositing on the same basis as the others. Appeal of The Fidelity Ins. Co., 106 
Pa. 144 (1885) (payment of expenses) ; Fuller v. Venable, 118 Fed. 543 (C. C. A. 
4th, 1902) (deposit of coupons where others have deposited). Bondholders may 
be allowed to come in, as a matter of grace, after the time limit has expired, how- 
ever, provided no injustice is done to others. Walker v. Montclair & Greenwood 
Lake Ry., 30 N. J. Eq. 525 (1879). 

As to whether a bondholder may be excluded from an opportunity to share in 
the proceeds, and forced to accept securities in the new corporation instead, see 
infra pp. 918-20. 

14 Walker v. Whelen, 4 Phila. 389 (Pa. 1861). 

15 Duncan v. Mobile Ry., Fed. Cas. No. 4,139 (S. D. Ala. 1879). 

16 For a typical form, see Pace AND Gates, WorK oF CorporRATE Trust DE- 
PARTMENTS (1926) 423. 

17 Generally, by express provision, a depositor is a party to the agreement 
only to the extent of the deposited bonds, but in the absence of express provision a 
contrary intention may sometimes be found. Riker v. Alsop, 27 Fed. 251 (C. C.S. D. 
N. Y. 1886), rev’d on other grounds, 155 U. S. 448 (1894); Tillston v. Breweries 
Co., 216 Mo. App. 412, 268 S. W. 425 (1925). Rights may arise in favor of third 
persons. Dester v. Ross, 85 Mich. 370, 48 N. W. 530 (1891) (money furnished for 
construction in reliance on deposit agreement). But such rights frequently are 
expressly denied by the deposit agreement. 

18 Fowler v. Jarvis Conklin Mortgage Co., 63 Fed. 888, 66 Fed. 14 (C. C. §. D. 
N. Y. 1894). 
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the validity of the participation of corporate bondholders, as for 
example where a corporation such as a bank has power to hold the 
bonds of the old corporation but not the stock of the new. 
Although the cases are in some conflict, it would seem that the 
power to participate in a reorganization and accept stock in the 
new corporation would necessarily be incident to the power to 
hold bonds, where such action is the only practical way of realizing 
on the bonds.”* 

The rights and duties of the committee toward a party to the 
deposit agreement may in a particular case be a mere matter of 
contract, depending in its ultimate solution upon the rule of con- 
struction adopted by the court.”” The generally announced rule 
of construction is that deposit agreements will be construed strictly 
against the committee, since the individual bondholder has no 
word in their drafting,” and since the duties of the committee are 
in the highest degree fiduciary.” A rough justice may sometimes 
result from such a rule,** but strict. construction is too often 





19 Deposit Bank v. Barrett, 11 Ky. L. Rep. 910, 13 S. W. 337 (1890). But in 
First Nat. Bank v. Converse, 200 U. S. 425 (1905), it was held that participation 
being ultra vires, the bank had a good defense to an action based on the personal 
liability of the stockholders. 

20 Or it may turn upon the property interest remaining in the depositor. The 
deposit agreement usually provides that “both legal and equitable” title to the 
deposited bonds shall be vested in the committee. Considered alone, such a pro- 
vision would seem necessarily to have the effect of depriving the depositor of all 
property rights in the bonds. Cf. Industrial & Gen. Trust, Ltd. v. Tod, 170 N. Y, 
233, 63 N. E. 285 (1902). But the statement in that case, that an unauthorized act 
by the committee in reference to the bonds would be a conversion of them, indi- 
cates that the depositor had not parted with all property interest. The specific 
provisions of the deposit agreement, that every power of the committee is to be 
exercised for the sole benefit of the depositors, and that the depositors have the 
right to withdraw their particular bonds under certain circumstances, together with 
the numerous decisions imposing fiduciary obligations upon the committee in 
handling the bonds, seem to show that the provision does not operate to deprive 
the depositor of the equitable title to the deposited bonds when construed in the 
light of the whole agreement. Thus, a depositor may follow his property into the 
hands of a mala fide purchaser. Collins v. Smith, 158 Fed. 872 (D. Pa. 1908). 

21 United Water Works Co. v. Omaha Water Co., 164 N. Y. 41, 58 N. E. 58 
(1900). 22 Carter v. First Nat. Bank, 128 Md. 581, 98 Atl. 77 (1916). 

23 Because it feels that the power of the committee to terminate the agreement 
at any time gives it an undue advantage, the court may, by a strange trick of con- 
struction, allow the bondholders to withdraw. Colonial Trust Co. v. Wallace, 183 
Fed. 897 (S. D. N. Y. 1910). But the exercise of the committee’s right to terminate 
would presumptively be for the depositors’ benefit, since there is a fiduciary relation 
between the parties. White v. McCullagh, 74 W. Va. 160, 81 S. E. 720 (1914). 
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strained construction.** In the interests of a speedy reorganiza- 
tion, the courts should give to such agreements their fair meaning 
in the light of all the circumstances. That the committee should be 
able to rely upon the fair meaning of the words of its authority is 
as much to the interest of the bondholders as of the committee. 
To add the hazards of strict construction to the committee’s other 
burdens is to discourage good men from serving and to hamper the 
accomplishment of the common purpose by making the question of 
proper action uncertain of solution.” 

The deposit agreement sets forth the powers of the committee, 
and, of course, such incidental powers are implied as are necessary 
to carry out the specific ones given.** The powers granted may 
be unlimited,” as where the depositors effectively agree in advance 
to any plan which the committee may adopt,”* but, though appar- 





24 Cf. United Water Works Co. v. Stone, 127 Fed. 587 (D. Mass. 1904) ; United 
Water Works Co. v. Omaha Water Co., supra note 21; Titus v. United States 
Smelting Co., 231 Fed. 205 (S. D. N. Y. 1916), aff'd, 240 Fed. 881 (C. C. A. 2d, 
1917) ; Colonial Trust Co. v. Wallace, supra note 23. 

25 The best considered opinions give full sway to the legal and business exigen- 
cies involved, and after looking at the whole arrangement, construe the agreement 
with a view to accomplishing the result desired by the parties. Ginty v. Ocean 
Shore Ry., 172 Cal. 31, 155 Pac. 77 (1916); Venner v. Fitzgerald, 91 Fed. 335 
(S. D. N. Y. 1899) ; White v. Wood, 129 N. Y. 527, 29 N. E. 832 (1892), rev’g 13 
N. Y. Supp. 631 (1891), dismissal of new complaint aff’d in 142 N. Y. 656, 37 N. E. 
108 (1894); cf. Mills v. Potter, 189 Mass. 238, 75 N. E. 627 (1905). The adop- 
tion of the more liberal rule would not, of course, affect the use of any special cir- 
cumstances such as the construction placed upon the contract by the conduct and 
acts of the parties before controversy arose. Lyman v. Kansas City, etc. Ry., 
tor Fed. 636 (W. D. Mo. 1900), appeal dismissed pursuant to stipulation, 103 Fed. 
999 (C. C. A. 8th, 1900). 

The usual provision in the deposit agreement to the effect that the committee 
shall have the power to make the final, binding, conclusive interpretation of the 
deposit agreement is said to be effective insofar as the committee acts in good 
faith, for a covenant of immunity drawn to protect persons acting in bad faith 
would be void as against public policy. This is a sound rule, but its effect would 
be destroyed if the meaning placed on “ good faith” in Industrial & Gen. Trust, 
Ltd. v. Tod, 180 N. Y. 215, 225, 73 N. E. 7, 12 (1905), were to be generally fol- 
lowed. It was there held that any action depriving the bondholders of a vital 
right cannot be considered to have been taken in good faith. To determine what 
the rights of the bondholders were, the court construed the agreement without con- 
sidering the construction finally placed on it by the committee, and as the construc- 
tion placed on the agreement by the committee was at variance with that arrived at 
by the court, it was held to have deprived the bondholders of a vital right. 

26 Carter v. First Nat. Bank, supra note 22. 

27 See Colonial Trust Co. v. Wallace, supra note 23. 

28 Ginty v. Ocean Shore Ry., supra note 25. 
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ently unlimited, the power given must be exercised in the further- 
ance of the manifest purposes of the agreement. Thus the power 
to create liens in the uncontrolled discretion of the committee has 
been limited to the creation of liens reasonably conducive to the 
accomplishment of the reorganization.*® Moreover, the powers 
must be exercised within the time limited by the deposit agree- 
ment.*° That the exercise of the committee’s discretionary power 
was in accordance with the expressed view of the majority would 
tend to establish the reasonableness of such action,*! but in the 
committee’s exercise of its absolute powers, the voice of the ma- 
jority is of no consequence unless the deposit agreement expressly 
gives the majority control.* 


DEVISING THE PLAN OF REORGANIZATION 


The devising of the plan of reorganization is the principal work 
of the committee under the deposit agreement. To secure the 
approval of a sufficient number of security holders and of the 
courts and commissions the plan must represent an equitable ad- 
justment of interests. It should put the new corporation on a 
sound financial footing by reducing capitalization and fixed 
charges and by securing new capital. The adjustment of interests 
among the parties concerned is frequently difficult, but a detailed 
consideration of the plan itself is outside the province of this 
paper. An examination of the cases shows that the deposit agree- 
ment may, as a matter of practice, contain a full plan of reorgani- 
zation with or without a power in the committee to modify it, or 
a rough plan with a power in the committee to devise details, or no 
plan at all but a power to devise one subject to dissent by the 
depositors. 

Where a full plan is presented, the bondholders irrevocably 
agree to be bound thereby by depositing their bonds. There must 





*9 Titus v. United States Smelting Co., supra note 24. 

30 Collins v. Smith, supra note 20. 

31 Gates v. Boston & N. Y. Air Line Ry., 53 Conn. 333, 5 Atl. 695 (1885), writ 
of error dismissed pursuant to stipulation, 122 U. S. 646 (1887). 

82 Olcott v. Powers, 15 N. Y. Supp. 263 (1891) ; cf. Coppell v. Hollins, 36 N. Y. 
Supp. 500 (1895), aff'd, 159 N. Y. 551, 54 N. E. 1089 (1895); Haines v. Kinder- 
hook & Hudson Ry., 33 App. Div. 154, 53 N. Y. Supp. 368 (1898) (exercise of 
voting rights by majority action of the committee approved). 








gos HARVARD LAW REVIEW 


then be a rigid adherence to the plan, for any substantial de- 
parture ** would absolve the depositors, and they would be en- 
titled to rely upon their original remedy under the mortgage. The 
power to modify has generally been held to apply only to inci- 
dentals,** but in some cases it has been more liberally construed.* 
Where the rough plan is given in the deposit agreement with the 
power in the committee to devise details, there is often difficulty in 
determining what comes within the meaning of the word “ details.” 
In general it may be said that it means additions making no sub- 
stantial change in the broad outline of the plan, though to some 
extent changing the rights of the parties.** For example, the 
power to devise details does not give the authority to provide for 
participation by the old stockholders or to create a voting trust,’ 
for that would broaden the outlines of the plan rather than make 
additions within the outlines already fixed. 

It is now customary to give the committee power to devise a 
complete plan subject to the right of the depositors to dissent or 
withdraw. This course is made necessary by the long negotiations 
and investigations required before a plan of reorganization accept- 
able to a sufficient number of parties can be devised. Bondhold- 
ers, furthermore, are less likely to withdraw their bonds after the 
submission of a plan not altogether acceptable than they are to 
fail to deposit under such a plan. 





83 Miller v. Rutland & Wash. R. R., 40 Vt. 399 (1867). The plan contemplated 
a mortgage covering the whole of the old indebtedness, and the creation of a mort- 
gage covering new indebtedness made for construction purposes was held to be 
such a substantial departure as to free the depositors. 

84 White v. Wood, supra note 25. 

85 Lyman v. Kansas City, etc. Ry., supra note 25. The plan provided that 
upon default under a proposed second mortgage the bondholders should be able 
to take over the property and run it until it paid interest, and the power to modify 
was held to give the committee the power to arrange that, upon default, the stock 
should be unconditionally delivered to the second mortgage bondholders. 

36 Lehigh, etc. Co. v. Central R. R., 34 N. J. Eq. 88 (1881). Bonds payable in 
thirty years were authorized, and the power to arrange details was held to give 
the power to cause the issue of the bonds subject to acceleration at the option of 
the new corporation. 

87 United Water Works Co. v. Omaha Water Co., supra note 21; United 
Water Works Co. v. Stone, supra note 24. The holding in these cases that the 
power to devise “a detailed plan” does not give the power to devise a “ plan,” 
but merely confers the power to plan “ details” is an example of the result of 
applying the rule of strict construction. 
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The sale of the property may take place before a plan has been 
devised. If the committee buys in the property at the sale and 
uses the deposited bonds in payment, the right of the depositor 
to withdraw his bonds upon disapproving a plan subsequently sub- 
mitted is destroyed; yet the failure of the committee to buy at such 
a sale might result in the practical destruction of the interests of 
the bondholders. Frequently, it is expressly provided that the 
bonds may be used to purchase the property either before or after 
a plan of reorganization is devised,** but in the absence of such a 
provision a rather difficult problem may be presented.. The de- 
positor is given the right to withdraw upon disapproval of the 
plan, and the committee, the power to use the bonds for the pur- 
chase of the property; and it is assumed that the plan will be 
devised and adopted before the occasion arises for the use of the 
bonds. By reversal of the expected order, the exercise of the 
power of the committee results in the destruction of the right of 
- the depositor. 

The power of the committee, in such a situation, to use the 
bonds before devising a plan has been both denied * and af- 
firmed.*° It would seem that the result should vary with the cir- 
cumstances. Where a sale is brought about suddenly, with the 
result that the committee has no time in which to devise a plan, 
and the whole scheme of reorganization and consequently the in- 
terests of all depositors are imperiled unless the committee buys 
in the property by the use of the bonds, it should be held em- 
powered to do so before devising a plan, in the absence of express 
prohibition. But the committee should not be permitted, by 
intentionally reversing the order of the steps, to destroy the right 
of the depositors to withdraw upon disapproval of the final plan. 

The failure of the plan devised does not discharge the commit- 
tee ** or free the property of the trust.*? The committee may ter- 
minate the trust as provided in the deposit agreement or, even in 
the absence of express provision, it may submit substitute plans 





88 Colonial Trust Co. v. Wallace, supra note 23. 

39 Industrial & Gen. Trust, Ltd. v. Tod, supra note 20; Industrial & Gen. Trust, 
Ltd. v. Tod, supra note 25. 

40 United States and Mexican Trust Co. v. United States and Mexican Trust 
Co., 250 Fed. 377 (C. C. A. 8th, 1918). 

41 Cushman v. Bonfield, 139 Ill. 219, 28 N. E. 937 (1891). 

42 Indiana, etc. Ry. v. Swannell, 157 Ill, 616, 41 N. E. 989 (1895), 
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where earlier ones have failed.** If the deposit agreement ex- 
pressly denies the committee the power to devise substitute plans, 
it may acquire it by a new agreement with the depositors, and any 
purchaser of the certificates issued under the old agreement. will 
be bound by the new, if he has knowledge of it, though by reason 
of failure to inquire he has no notice of a prior holder’s position 
with respect thereto.** The amendment *° or change of the plan 
must be carried out, however, before the relative rights to be 
affected have become fixed in the financial structure of the new 
corporation.*® 


PURCHASE OF CORPORATE PROPERTY 


One of the most important functions of the committee *’ is to 
purchase the corporate property at foreclosure ** sale for the 
benefit of the bondholders. This power is, of course, expressly 
and fully given in the deposit agreement, and its exercise is limited 
to the property specified.*° 

The purchase of the mortgaged property by the bondholders 
through the committee is valid.°° After assuring, to the satisfac- 





48 Ginty v. Ocean Shore Ry., supra note 25. 

44 Mercantile Trust & Dep. Co. v. Low, 87 Fed. 241 (S. D. N. Y. 1898). 

#5 Where the agreement provides for amendments by a majority of the deposi- 
tors, any action authorized by such majority will be upheld even in the absence of 
formal and express amendment, for such authority would be to that extent an 
amendment. Olcott v. Powers, supra note 32. 

46 Dutenhofer v. Adirondack Ry., 14 N. Y. Supp. 558 (1891). The agreement 
provided for the creation of first and second mortgages, subject to change by a 
majority vote of the old bondholders. More than fifty per cent of these later 
agreed that a single blanket first mortgage should be created, but in the meantime 
the new corporation had been organized, the property conveyed to it, and the 
provision as to the first and second mortgages made a part of the articles of the 
new corporation. It was held that the power of alteration or amendment could 
not extend beyond the creation of the new corporation. 

47 The mortgage may provide for the purchase of the mortgaged property by 
the trustee for the benefit of the bondholders at the request of a majority of them. 
Purchase by the trustee may then be substituted for purchase by the committee. 
Cf. Sage v. Central R. R., 99 U. S. 334 (1878) ; Child v. New York & N. E.R. R., 
129 Mass. 170 (1880) ; James v. Cowing, 82 N. Y. 449 (1880) ; Zebley v. Farmers’ 
Loan & Trust Co., 139 N. Y. 461, 34 N. E. 1067 (1893). 

48 For the procedure of foreclosure, see STETSON, et al., op. cit. supra note 2, 
at 77. 

49 Carter v. First Nat. Bank, supra note 22. 

50 Easton v. German Am. Bank, 127 U.S. 532 (1888). 
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tion of the court, the payment in cash of all expenses and the 
shares of dissenters,” the committee may pay for the mortgaged 
property with the deposited bonds to the extent that the deposit- 
ing bondholders would be entitled to cash were cash paid, The 
court may further control the purchase of the property by the 
committee by fixing the upset price *’ and by refusing to con- 
firm the sale to the committee until satisfied of the regularity 
of the sale and the fairness of the proposed plan of reor- 
ganization. The fixing of the upset price is a matter largely 
within the discretion of the court.°° But it seems clear that 
in the ordinary case where the committee is the only possible 
bidder and the court is anxious to end the receivership, this 
means of “control” is at most a basis of bargaining with the 
committee. 

The most frequent attack upon the regularity of the sale is on 
the ground of illegal suppression of competition. It is clear that 
the mere combination of bondholders for the purpose of buying 
in the property is not objectionable on this score, but the purchase 
at a high price by one committee of the bonds of another com- 
mittee offering real competition does constitute illegal suppression 


of competition.°° Though language to the contrary has been used, 
the fact, not the purpose, of suppression seems to be the more 
decisive factor.°’ That the trustees under the mortgage are among 





51 Duncan v. Mobile Ry., Fed. Cas. No. 4,139 (S. D. Ala. 1879). In order to 
assure such payment, the court may require a certain amount to be paid in cash, 
as a condition precedent to confirmation, regardless of provisions in the mortgage 
as to how far bonds will be received in payment. Sage v. Central R. R., 99 U.S. 
334 (1879) ; Farmers’ Loan & Trust Co. v. Green Bay & Minn. R. R., 6 Fed. 100 
(C. C. E. D. Wis. 1881). 

52 Spring, Upset Prices in Corporate Reorganization (1919) 32 Harv. L. Rev. 
489; Weiner, Conflicting Functions of the Upset Price In a Corporate Reorganiza- 
tion (1927) 27 Cov. L. REv. 132; Swaine, supra note 8. 

53 Investment Registry v. Chicago, etc. Ry., supra note 8. 

54: Jameson v. Guaranty Trust Co., supra note 13. 

55 Palmer v. Bankers’ Trust Co., 12 F.(2d) 747 (C. C. A. 8th, 1926). 

56 Investment Registry v. Chicago, etc. Ry., supra note 8; cf. Cornell v. Ithaca 
& Elmira R. R., 61 How. Pr. 184 (N. Y. 1881). 

57 In Terbell v. Lee, 40 Fed. 40 (C. C. S. D. N. Y. 1889), the committee before 
bidding made two contracts to resell a part of the property, for a greater total 
amount than it expected to bid, with the understanding in each case that the other 
party was not to compete in the bidding. This was held not an illegal suppression 
of competition, upon a showing that one party could not and the other would not 
have bid higher than the committee. 
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those for whom the committee is acting in making the purchase will 
not make the sale void, but it may give the company the right to 
redeem, provided the right is exercised within a reasonable time 
and before the intervention of new equities.”* 

After the purchase, the committee holds the property for the 
benefit of the depositors until it is transferred to the new corpora- 
tion in exchange for new securities to be distributed. If the plan 
of reorganization fails, but the sale to the committee is confirmed 
by the court, the depositor may maintain his interest in the prop- 
erty or its proceeds in the hands of the committee or may follow 
the res in the hands of any transferee with notice.” The problem 
of the interest of a depositor who withdraws following the sale to 
the committee but before confirmation by the court is more diffi- 
cult. It has been held that such a depositor retains his interest in 
the property,” but it is submitted that in the ordinary case with- 
drawal is an election to rely exclusively upon the proceeds. 


MINoR POWERS OF THE COMMITTEE 


As incidental to the more important powers already discussed, 
the committee is usually given many specific minor powers, such 
as to represent the depositors in legal actions, to consent to the 
issue of receiver’s certificates, to adjust claims in reference to 
the corporate property, and to sell securities in its possession. 

The bondholder, upon depositing his bonds, gives up to the com- 
mittee all right to take separate action with reference to them.” 





58 Kitchen v. St. Louis, etc. R: R., 69 Mo. 224 (1878). 

59 Cushman v. Bonfield, supra note 41. 

60 Indiana, etc. Ry. v. Swannell, supra note 42. The withdrawing depositors 
had reason to believe that the committee would not seek confirmation of the sale. 
The rule of the case should be restricted to these facts. 

61 The deposit agreement usually provides expressly that the depositing bond- 
holder shall take no separate action in respect to his bonds after depositing them. 
Such a provision is sufficient to support a contract between each of the subscribers 
and his fellow subscribers. Agreements restraining individual action of bond- 
holders are valid. Crosthwaite v. Moline Plow Co., 298 Fed. 466 (S. D. N. Y. 
1924). 

Independent of such a provision, a depositor having parted with possession and 
having vested title and all the powers of an owner in the committee has placed 
many barriers in the way of independent action on his part. Even where a bond- 
holder, who was a party to a deposit agreement, had not deposited his bonds and 
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While it may in general be said that the committee may be- 
come a party to a suit on behalf of the bondholders only where 
the bondholders themselves could have sued,” it is nevertheless 
obviously true that where the matter is within its sound discre- 
tion, as under new equity rule 37, the court will be much more 
likely to allow intervention by a committee representing a large 
number of bondholders than by numerous individual bond- 
holders. 

When the receiver takes control, he is met with the problem of 
raising money to meet the expenses of a corporation, the credit of 
which is destroyed by insolvency. Courts have in part met this 
situation by authorizing the issuance of receiver’s certificates 
which may be given rank above all other secured claims. This 
practice is supported by the contentions that the security of those 
creditors whose rank is reduced is thereby made more valuable or 
at least preserved, and that the right of the public to continued 
service is vindicated. The first of these reasons would seem to 
apply to industrial corporations as well as to public utilities, but 
receiver’s certificates creating a priority are usually not issued in 
industrials except with the consent of the security holders whose 
rank would be reduced.® And even in the case of public utilities, 





there was no express provision against independent action, he \vas denied the right 
of maintaining an action against the corporation on the ground that he had at 
least impliedly agreed to assist the reorganization and not to obtain an undue 
advantage over the others. Tillston v. Breweries Co., supra note 17. But cf. 
Albertype Co. v. Kent & Stanley Co., 19 R. I. 561, 35 Atl. 152 (1891). Where an 
assignment of the claim to a committee can be shown, or where the corporation is 
a party to the agreement, it should be able to set up the agreement as a defense 
to a suit by one of the subscribers, but it would seem that it has no such right as a 
third party beneficiary since the agreement was not made for its benefit. 

In enforcing rights obtained for the bondholders by the committee, the courts 
tend to force the bondholders to act through the committee rather than by sepa- 
rate action. Cf. Johnson v. Morgan, 68 N. Y. 494 (1877). Of course, if the secu- 
rities of the new corporation are accepted in settlement, further action against the 
old corporation is barred. First Nat. Bank v. Radford Trust Co., 80 Fed. 569 
(C. C. A. 6th, 1897). 

82 Skiddy v. Atlantic, Miss. & Ohio R. R., Fed. Cas. No. 12,922 (C. C. E. D. Va. 
1879). 

63 226 U. S., appendix, at 11 (1912). 

64 Palmer v. Bankers’ Trust Co., supra note 55; Guaranty Trust Co. v. Chicago, 
etc. Ry., 15 F.(2d) 434 (N. D. Ill. 1926). 

65 Hanna v. State Trust Co., 70 Fed. 2 (C. C. A. 8th, 1895) ; Lake v. Mudgett, 
252 Fed. 365, 368 (C. C. A. 6th, 1918). 
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their issuance without such consent is in theory, if not always in 
practice, greatly limited. For instance, they cannot ordinarily be 
issued for the purpose of completing a railroad, though there may 
be reason to believe that such completion would benefit all parties 
concerned. 

The occasion may then readily arise where the issuance of ef- 
fective receiver’s certificates giving a prior lien is highly desirable, 
but the situation is not one in which the court will order it. It 
might well be argued that the general power of the committee to 
take any action necessary to protect the interest of the depositors 
in the mortgaged property would give it the power to consent to the 
issue of such certificates. This authority, however, has been de- 
nied to a committee acting under the general powers of a deposit 
agreement, on the ground that to consent to the creation of a prior 
lien would be to consent to the destruction of the rights it was 
appointed to protect.* This difficulty is now usually met by giving 
the committee specific power in the deposit agreement. 

The broad expressed powers of the committee to adjust claims 
in reference to the corporate property are subject to the general 
limitation already mentioned that they must be exercised in the 
furtherance of the manifest purposes of the agreement. Thus the 
committee would ordinarily not have the power to settle claims 
from which the property would be freed by foreclosure and sale, 
as it would to settle claims of doubtful priority,®* the adjustment 
of which would further the reorganization. The committee has 
power to buy the claims of dissenting bondholders, even at a 
premium, to avoid defending possible actions by their owners, 
since this course is often cheaper, and, in any event, facilitates 
the reorganization by reducing the number of bonds outstand- 
ing. Dissenters may complain only if the exercise of this power 
goes to the extent of suppressing competition, and it is not 
a valid complaint that all claims were not bought on the same 
basis.°° 

When. rights are secured by the committee by adjustment or 





66 Shaw v. Railroad, roo U. S. 605 (1879). 

67 Farmers’ Loan & Trust Co. v. Centralia R. R., 96 Fed. 636 (C. C. A. 7th, 
1899), 100 Fed. 11 (C. C. A. 7th, 1900). 

68 Central Trust Co. v. Carter, 78 Fed. 225 (C. C. A. sth, 1896). 

69 Investment Registry v. Chicago, etc. Ry., supra note 8. 
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otherwise, they must not be surrendered without commensurate 
benefit to the bondholders.*® In accordance with the principle of 
Jackson v. Ludeling,” it has been held that any superior liens 
bought by the committee for the benefit of depositing bondholders 
must be held for the benefit of all bondholders on condition that 
they pay their share of the expenses within a reasonable time 
after notice.’? But it is submitted that the refusal by a non- 
depositing bondholder of a fair opportunity to participate in the 
reorganization, should go to all benefits secured by the committee 
for the bondholders, including those incident to the acquisition 
of superior liens. 

The committee is customarily given the power to sell any secu- 
rities in its hands for any consideration. This power when 
coupled with the authority to adjust claims has been held to give 
the power to cause the delivery of new bonds to contractors in 
return for their promise to pay the debts of the old corporation.” 
The power to sell securities is highly desirable, since the committee 
may find itself in the position of being able to realize more for the 
depositors by selling the deposited securities than by reorganizing. 
Nevertheless, this power must be express,” and where it is simply 
a power to sell, it does not permit the committee to exchange bonds 
for stock other than that provided for in the plan.” 


DiIsSENTING BONDHOLDERS OF THE SAME CLASS 


It has already been seen that the committee as the representa- 
tive of the bondholders reorganizing the corporation must give 
every bondholder of the class represented a fair opportunity to 
participate. What is the position of the bondholders who refuse 
the offer of the committee? Original non-assenters, withdraw- 





70 Cox v. Stokes, 156 N. Y. 491, 51 N. E. 316 (1898); Indiana, etc. Ry. v. 
Swannell, supra note 42. 

71 21 Wall. 616 (U.S. 1874). 

72 Booker v. Crocker, 132 Fed. 7 (C. C. A. 8th, 1904). 

73 Brooks v. Dick, 17 N. Y. Supp. 259 (1891), aff'd, 135 N. Y. 652, 32 N. E. 
230 (1892). 

74 Olcott v. Powers, supra note 32. It is not included in the power to make an 
“arrangement or settlement on the bonds without resorting to foreclosure,” which 
refers to settlement with the corporation itself, nor is it incident to the other usual 
general powers. 

75 Indiana, etc. Ry. v. Swannell, supra note 42. 
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ers,"° and depositing bondholders failing in some of the duties of 
depositors,"’ may all be included within the term “ dissenters.” 

In general it may be said that after a fair offer of participation 
has once been made, a dissenter cannot as a matter of right later 
insist upon participation in the new corporation, but must rely 
upon his pro rata share in the proceeds of the foreclosure sale.” 
This rule is subject, however, to a number of apparent qualifica- 
tions. Just as the circumstances of withdrawal may be such that 
an equitable interest in the property itself, rather than the pro- 
ceeds, will be retained by the bondholder,” the conditions of dis- 
sent may be such that the dissenter will retain a right to partici- 
pate in the benefits derived by the committee from the purchase 
of outstanding superior liens.*° And if kept in ignorance of per- 





76 It may be provided that upon the failure of a majority of the depositors to 
dissent after receiving notice of the plan devised, all the depositors, dissenters as 
well as assenters, shall be bound by such plan. Such a provision will be enforced 
by the courts. Cowell v. City Water Supply Co., 130 Iowa 671, 105 N. W. 1016 
(1906), 108 N. W. 116 (Iowa, 1906). But a limited opportunity of withdrawal is 
usually given to the dissenter, who becomes absolutely bound by the plan only 
upon failing to withdraw within the time prescribed. 

Since the parties are bound contractually, the court has no summary jurisdic- 
tion to permit depositors to withdraw. Habirshaw Elec. Cable Co. v. Habirshaw 
Elec. Cable Co., 296 Fed. 875 (C. C. A. 2d, 1924) ; cf. Colonial Trust Co. v. Wal- 
lace, supra note 23. The right of withdrawal independent of the express provisions 
of the deposit agreement depends on the ordinary considerations which determine 
whether or not one has the right to abandon a contract. Lucey Mfg. Corp. v. 
Morlan, 14 F.(2d) 920 (C. C. A. oth, 1926), certiorari denied, 273 U.S. 744 (1927) ; 
Miller v. Rutland & Wash. R. R., 40 Vt. 399 (1867) ; cf. Ginty v. Ocean Shore Ry., 
supra note 25. When the right to withdraw does come into existence, it may be 
given up by agreement, which will bind a purchaser of the certificate of deposit with 
notice of the agreement. Mercantile Trust & Dep. Co. v. Low, supra note 44. 

The effect of withdrawal is usually to put the withdrawer in the position of an 
original dissenter who must rely upon his pro rata share of the proceeds of the sale. 
But the circumstances may be such that he will retain a property interest in the 
mortgage res. Indiana, etc. Ry. v. Swannell, supra note 42. Failure to withdraw 
of course does not bind a depositor to a plan which the committee was not au- 
thorized to draw. United Water Works Co. v. Omaha Water Co., supra note 21. 

77 Appeal of the Fidelity Ins. Co., 106 Pa. 144 (1884) (depositor failing to pay 
his share of the expenses). 

78 Bound v. South Carolina R. R., 71 Fed. 53 (D. S. C. 1895), aff'd, 78 Fed. 
49 (C. C. A. 4th, 1897); Landis v. Railroad, supra note 11; Ginty v. Ocean Shore 
Ry., supra note 25; Appeal of the Fidelity Ins. Co., 106 Pa. 144 (1884). 

79 Carpenter v. Catlin, 44 Barb. 75 (N. Y. 1865). And see the discussion of 
Indiana, etc. Ry. v. Swannell, supra p. 912. 

8@ Booker v. Crocker, supra note 72. 
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tinent facts until too late to protect himself, the bondholder may 
object to being excluded on the ground that the opportunity of 
participation was not fair.* 

The application of the rule of exclusion is tempered with mercy. 
Where no injury to the other bondholders will result from delayed 
deposit the court may extend the time,*’ or bring about the admis- 
sion of late applicants by threat of a high upset price or by 
refusing to confirm the sale until all bondholders are given a fur- 
ther chance to come in.** Although, at the suit of a depositing 
bondholder, equity will prevent the committee from giving par- 
ticipation to the old stockholders, on payment of an assessment, 
where such participation is not provided for in the plan,* it will 
not so bar a bondholder whom the committee has permitted to 
deposit late, unless the complaining depositor has been injured 
thereby.*° 

The dissenters, however, though still within the rule of exclu- 
sion as thus qualified, remain bondholders, and as such they are 
entitled to proper representation in the foreclosure suit and may 
insist that the sale be regular. In enforcing their legal rights, 
they may act through a committee. Intervention on their behalf 
under new equity rule 37 *° in the foreclosure suit is a matter 
within the discretion of the court, but some disqualification or 
unfairness of the trustee must be shown,*’ for if he is fit and im- 
partial they need no further representation. The dissenter may 
avail himself of irregularity in the foreclosure sale by objecting 
to its confirmation.** The court may provide in the decree of 





81 Ring v. New Auditorium Pier Co., supra note 13. 

82 Shaw v. Railroad, 100 U. S. 605 (1879); cf. Beaton v. Seaboard Portland 
Cement Co., 211 Fed. 84 (C. C. A. 2d, 1914). 

83 Guaranty Trust Co. v. Missouri, etc. Ry., 238 Fed. 812 (E. D. Mo. 1916). 

84 United Water Works Co. v. Omaha Water Co., supra note 21; United Water 
Works Co. v. Stone, supra note 24. But equity will not, because of the lack of an 
express provision in the plan, enjoin the committee from causing the issue of stock 
to outsiders in return for cash. White v. Wood, supra note 25. 

85 Walker v. Montclair, etc. Ry., 30 N. J. Eq. 525 (1879). 

86 226 U. S., appendix, at 11 (1912). 

87 Guaranty Trust Co. v. Chicago, etc. Ry., supra note 64; cf. Fidelity Trust Co. 
v. Washington-Oregon Corp., 217 Fed. 588 (W. D. Wash. 1914) (trustee acting as 
depositary for reorganization committee not fatal) ; Palmer v. Bankers’ Trust Co., 
12 F.(2d) 747 (C. C. A. 8th, 1926) (service of trustee-corporation’s vice-president 
as secretary of committee not fatal). 

88 Investment Registry v. Chicago, etc. Ry., supra note 8. 
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sale for the hearing of all parties interested before confirmation, 
and the objectors will then be heard on the question of the fairness 
of the plan.® In an action brought by the depositors, it has been 
held that a dissenter may intervene under the New York statute ” 
permitting intervention by “a person not a party to the action” 
who has “ an interest in the subject matter thereof.” ** 

In general it may be said that a dissenter is not a proper party 
to complain of any breach of the committee’s fiduciary duties.” 
After its confirmation, a dissenter cannot ordinarily attack the sale 
to the committee unless he is able to set up facts constituting 
fraud,** but if the sale was fraudulent he may follow the mort- 
gaged property, and is not barred by ratification if he accepted 
part of the proceeds without knowing the facts making the sale 
voidable.** His remedy is a direct action to set aside the sale 
and obtain another foreclosure,*° and he cannot proceed by making 
himself a direct party to the old action and re-opening the whole 
matter.*° 

The problem of how far the dissenters may be forced to accept 
participation in the new corporation is analogous to the question 
of their exclusion. In the absence of provisions in the mortgage 
or of statutory authority, it seems clear that the minority bond- 
holders cannot be forced to accept securities in the new corpora- 
tion rather than cash.” Such an attempt by a majority of bond- 
holders is altogether void as to dissenters.°* A decision apparently 





89 Jameson v. Guaranty Trust Co., supra note 13. In considering objections in 
general and petitions of intervention, the courts give weight to the time when the 
dissenters bought the securities upon which they base their claims. Palmer v. 
Bankers’ Trust Co., supra note 55; Jameson v. Guaranty Trust Co., supra note 13; 
Guaranty Trust Co. v. Chicago, etc. Ry., supra note 64. 

90 N.Y. C. P. A. (1920) § 193. 

91 Maas v. Sullivan, 124 Misc. 295, 207 N. Y. Supp. 181 (1924), aff’d, 208 N. Y. 
Supp. 895 (1924). 

92 Parker v. New England Oil Corp., 19 F.(2d) 903 (C. C. A. 1st, 1927). But 
see the conclusion reached in Note (1928) 41 Harv. L. Rev. 377. 

93 Cutter v. Iowa Water Co., 128 Fed. 505 (S. D. Iowa, 1904), rev’d on juris- 
dictional ground, 140 Fed. 986 (C. C. A. 8th, 1905). 

%4 Anthony v. Campbell, 112 Fed. 212 (C. C. A. 8th, rgor). 

95 Richter v. Jerome, 123 U. S. 233 (1887). 

96 Wetmore v. St. Paul & Pac. R. R., 3 Fed. 177 (D. Minn. 1880); Shaw v. 
Railroad, roo U. S. 605 (1879). 

97 Canada So. Ry. v. Gebhard, 1og U. S. 527 (1883). 

98 Hollister v. Steward, 111 N. Y. 644, 19 N. E. 782 (1889). 
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reaching the opposite result was a case of strict foreclosure in 
which a state reorganization statute authorized such action by the 
majority, and the statute was held valid because of the public trust 
of continued operation which rests upon a railroad.” It seems 
clear, as pointed out in Canada Southern Ry. v. Gebhard,” that 
as to previously issued securities such an enactment in the ordi- 
nary case would be invalid as an impairment of the obligation of 
contracts.*** Indeed, the effectiveness of such state legislation, 
even as to future securities, against foreign bondholders who 
refuse to assent has been questioned.*” But a statute forcing 
bondholders to accept new securities or nothing upon failure to 
dissent expressly from a proposed plan of reorganization, has been 
upheld as analogous to a statute of limitations.*” 

_ It has been suggested ** that the Gebhard case, though denying 
the power of a state to enact valid laws authorizing a majority of 
the bondholders to force a minority to accept new securities 
rather than cash in exchange for previously issued bonds, is author- 
ity for the proposition that such power is vested in Congress by 
reason of its power to enact bankruptcy laws.*” The prohibition 
against laws impairing the obligation of contracts does not, of 
course, apply to Congress, and Chief Justice Waite clearly states 
in the Gebhard case that governmental regulations of the type 
under discussion are not a deprivation of property without due 
process of law.*°** It would seem that as to interstate railroads the 
power of Congress to enact such legislation might also be sustained 
under the commerce clause. 

Provisions in the mortgage making it possible to force minority 
bondholders to accept new securities rather than cash seem fairly 
common. They may provide for reorganization by a majority of: 
the bondholders acting through the trustee,’ or they may be 





989 Gates v. Boston & N. Y. Air Line Ry., supra note 31. 

100 ro9 U.S. 527, 535 (1883). 

101 Mather v. Cincinnati Ry. Tunnel Co., 3 Ohio C. C. 284, 2 Ohio C. Dec. 161 
(1888). 

102 (1907) 2 Ix. L. REv. 189. 

103 Gilfillan v. Union Canal Co., 109 U. S. 401 (1883). 

104 Note (1927) 36 YALE L. J. 997, 1001. 

105 See the language of Waite, C. J., in Canada So. Ry. v. Gebhard, 109 U. S. 
527, 536 (1883). 

106 Jbid. 

107 See cases cited in note 47, supra. 
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negative in nature, denying bondholders the right to maintain any 
action on their bonds until the trustee has refused to act at the 
request of 2 certain majority of the bondholders.’ Various 
types of such provisions have been passed upon by the courts and 
in general found effective.’ 


OTHER CREDITORS AND STOCKHOLDERS 


In the case of reorganization by bondholders in the dominant 
position, the relation of the committee to other classes of bond- 
holders depends upon the interest remaining to such classes. 
Bondholders having a superior lien to that held by those repre- 
sented by the committee must of course be paid off in full or left 
undisturbed by the committee, but in the absence of fraud, con- 
tract, or other special circumstances, bondholders having an 
inferior lien are not entitled to share in the benefits of the reorgan- 
ization.**° Similarly, the reorganizers may in the ordinary case 
exclude the general creditor.*** The question of the admission of 
crediturs or of stockholders who have even less standing, the 


existence of surplus assets, or the presence of unmortgaged prop- 
erty, will complicate the situation. 

The real problem then is what treatment must be accorded 
the different interests in the plan of reorganization. The discus- 
sion of the legal aspects of particular plans is outside the province 





108 Allan v. Moline Plow Co., 14 F.(2d) 912 (C. C. A. 8th, 1926). 

109 See Note (1927) 27 Cor. L. REv. 443, 579. 

From the proposition that under possible statutes or mortgage provisions a dis- 
senter may be forced to accept securities in a new corporation in satisfaction of 
his claim against the old corporation, it requires a long step to find that such treat- 
ment may be accorded dissenting minority bondholders in all cases. Cf. Rosenberg, 
Reorganization — The Next Step (1922) 22 Cov. L. Rev. 14. Mr. Rosenberg sug- 
gests that the gap is bridged by Northern Pac. Ry. v. Boyd, 228 U.S. 482 (1913), 
which reaffirmed that the claims of stockholders are not superior to the claims of 
creditors, but his contention is well answered by Mr. Robert T. Swaine. Swaine, 
Reorganization — The Next Step: A Reply to Mr. James N. Rosenberg (1922) 
22 Cot. L. Rev. 121. The position of Mr. Rosenberg is not greatly strengthened by 
Phipps v. Chicago, Rock Island & Pac. Ry., 284 Fed. 945 (C. C. A. 8th, 1922) 
appeal dismissed pursuant to stipulation, 262 U.S. 762 (1923). 

110 Robinson v. Iron Ry., 135 U. S. 522 (1890). But cf. Bonbright and Berger- 
man, Two Rival Theories of Priority Rights of Security Holders in a Corporate 
Reorganization (1928) 28 Cor. L. Rev. 127. 

111 Pennsylvania Trans. Co.’s Appeal, 101 Pa. 576 (1882). 
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of this paper, but it seems reasonably clear on the principle of the 
Boyd case *** that the committee must recognize all classes of in- 
terested persons whose claims to participation are superior to the 
claim of the lowest class in fact allowed to participate, and, the 
Rock Island case *** to the contrary notwithstanding, even unse- 
cured creditors cannot be forced to accept securities in the new 
corporation in satisfaction of their claims where there are unmort- 
gaged assets.’** 

When reorganization results in the stockholders taking over 
the property through a new corporation, the majority cannot ex- 
clude the minority from participation,“* but where the minority 
fails to accept a fair offer of participation, and the majority has 
the power to sell the assets of the corporation, it would seem that 
they should be able to sell to themselves,**® subject to the burden 
of proving the fairness of the sale if challenged.*** It has been 
held, however, that where the charter of the old corporation had 
expired, the minority was entitled to have the value set by public 
bidding, and the majority acting through directors could not 
transfer the property to the new corporation at a value fixed by 





112 Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913). The application of this 
case has been developed by Mr. Swaine in his article, supra note 8, which takes up 
the story where Mr. Cravath left it in his lecture on Reorganizations printed in 
STETSON, et al., op. cit. supra note 2. See Note (1928) 41 Harv. L. Rev. 377, 381. 

113 Phipps v. Chicago, Rock Island & Pac. Ry., supra note 109. 

114 For a criticism of the Rock Island case and for the decisions to the contrary, 
see Note (1923) 36 Harv. L. REv. 1007. 

In a recent much litigated case, Parker v. New England Oil Corp., 4 F.(2d) 392 
(D. Mass. 1924), 13 F.(2d) 158 (D. Mass. 1926), rev’d, 19 F.(2d) 903 (C. C. A. 
ist, 1927), the lower court held that a noteholders’ reorganization committee in a 
conservation receivership proceeding was in a fiduciary relation not only to de- 
positors, but to all persons interested in the corporation as well, and that the reor- 
ganization might be set aside at the suit of a dissenting creditor upon showing that 
the committee had depleted the assets in breach of its fiduciary relation. The upper 
court reversed the judgment on the grounds that the decree was not in response to 
the petition and that the receiver had the exclusive right to maintain the action. 
As to the exclusive right of the receiver to maintain such actions, see Kelly v. Dolan, 
233 Fed. 635 (C. C. A. 3d, 1916) ; Klein v. Peter, 284 Fed. 797 (C. C. A. 8th, 1922) ; 
Hayward v. Leeson, 176 Mass. 310, 57 N. E. 656 (1900) ; Minchin v. Second Nat. 
Bank, 36 N. J. Eq. 436 (1883). 

115 Southern Pac. Co. v. Bogert, 250 U. S. 483 (1919). 

116 See Colgate v. United States Leather Co., 73 N. J. Eq. 72, 84, 67 Atl. 657, 
659 (1907), rev’d on other grounds, 75 N. J. Eq. 229, 72 Atl. 126 (1908). 

117 Pennsylvania Canal Co. v. Brown, 235 Fed. 669 (C. C. A. 3d, 1916), cer- 
tiorari denied, 242 U.S. 646 (1916). 
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themselves.** In the typical reorganization by bondholders, 
however, the stockholders have no rights.**® After the foreclosure 
of the mortgage, the stockholders are entitled to nothing except 
the highly improbable surplus remaining after the mortgage debt 
and all other debts are paid. But they are frequently given the 
opportunity to come in by the bondholders, who need the new 
money that only old stockholders are willing to furnish. When 
such a privilege is extended by the bondholders or by statute, the 
stockholders must avail themselves of it within the time limited or 
they will be forever barred,’*® even though they were in fact in 
ignorance of the opportunity.’ 

The stockholders will, of course, be protected from losing by 
fraud any equity remaining in them, but a stockholder, though 
able to show collusion in the sale, will nevertheless fail in an effort 
to set it aside if it appears that the property was not sufficient to 
pay the bondholders and creditors, for since equity will not act to 
vindicate an abstract principle of justice, he must show that he 
would be benefited by the setting aside of the sale.’ 


EXPENSES AND ACCOUNTING 


The deposit agreement frequently limits assessments and ex- 
penditures by the committee to a certain percentage of the par 
value of the deposited securities. But even expenditures within 
the amount authorized will not be upheld unless proper for the 
reasonable accomplishment of the purposes of the agreement.’ 





118 Mason v. Pewabec Mining Co., 25 Fed. 882 (W. D. Mich. 1885), afd, 
133 U. S. 50 (1889); cf. Geddes v. Anaconda Copper Mining Co., 254 U. S. 590 
(1920). 

119 Keane v. Moffly, supra note 11. 

120 Miller v. Dodge, 28 Misc. 640, 59 N. Y. Supp. 1070 (1899); Vatable v. 
New York, etc. R. R., 96 N. Y. 49 (1884) ; Dow v. Iowa Central Ry., 144 N. Y. 426, 
39 N. E. 398 (1895). 

121 Thornton v. Wabash R. R., 81 N. Y. 462 (1880). 

122 Foster v. Mansfield, etc. R. R., 146 U. S. 88 (1892). Where a corporation 
became prosperous following defaults which put the preferred stockholders in con- 
trol, equity at the suit of the common stockholders prevented the preferred stock- 
holders from putting through a reorganization favorable to themselves. Graselli 
Chem. Co. v. Aetna Explosives Co., 252 Fed. 456 (C. C. A. 2d, 1918) ; see Rosen- 
berg, The Aetna Explosives Case —A Milestone in Reorganization (1920) 20 COL. 
L. REv. 733. 

123 Titus v. United States Smelting Co., supra note 24. Thus the purchase of 
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Where there is no limitation, the power to make any reasonable 
expenditure necessary to preserve the property is implied, and it is 
of no consequence that the agreement provided for an original 
assessment of a certain amount, if it did not expressly exclude 
other assessments and the first was insufficient.’** But in railroad 
reorganizations, though agreed to by all depositors, assessments 
may in the public interest be reduced by the Interstate Commerce 
Commission.*** 

In the absence of the customary provision in the plan that 
securities of the new corporation shall be used to pay the expenses 
of the reorganization, it has commonly been held that the expenses 
must be borne by the security holders of the old corporation. But, 
even so, the committee sometimes shifts the burden to the new cor- 
poration by causing the issue of new securities to reorganization 
creditors, and though this practice as to railroads has been dis- 
approved by the Interstate Commerce Commission, it has never- 
theless been permitted.’** Unless the committee does shift the 
burden, the depositors must contribute ratably for expenses in- 
curred by the committee, or lose their right to participate in the 
securities of the new corporation. A depositor refusing to pay 
within a reasonable time may be forced to rely upon his pro 
rata share of the proceeds from the foreclosure sale.’*’ But 
if, as is usually the case, the deposit agreement provides for in 
rem enforcement of the assessment against the securities, a failure 
to pay assessments will not bar a depositor from participation in 
the new corporation.*** The pro rata share of each depositor is 
measured by the par value of the deposited bonds rather than by 
their cost.7*° Where some of the depositors come in only after the 
adoption of a second plan, in the absence of express agreement, 





property foreign to the purposes of the reorganization is an unwarranted expenditure 
by the committee. Carter v. First Nat. Bank, supra note 22. 

124 Cowell v. City Water Supply Co., supra note 76. 

125 Missouri-Kan.-Tex. Reorganization, 76 I. C. C. 84, 106 (1922), 99 I. C. C. 
330 (1925); see Lockiin, RecuLATION oF Security IssuEs BY THE INTERSTATE 
CoMMERCE COMMISSION (1927) 103. 

126 Acquisition of Stock Issue by Northern Colorado & Eastern R. R., 86 I. C. C. 
617, 620 (1924) ; Missouri-Kan.-Tex. Reorganization, supra note 125; see LocKLIN, 
Op. cit. supra note 125, at 105. 

127 Appeal of the Fidelity Ins. Co., 106 Pa. 144 (1884). 

128 Indiana, etc. Ry. v. Swannell, supra note 42. 

129 Booker v. Crecker, supra note 72. 
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they cannot be forced to pay any expenses incident solely to the 
first plan.**° 

The right of the committee to appropriate the deposited secu- 
rities to pay expenses is commonly granted expressly by the de- 
posit agreement.*** In the absence of such provisions, the com- 
mittee may retain the securities until the expenses which it has 
incurred have been repaid, in accordance with the principle that 
a trustee may hold the trust res until all reasonable expenses in 
connection therewith have been repaid.*** 

The committee, upon performance of its trust, is entitled to an 
allowance of its accounts in equity.*** Where the depositors 
have refused to pay the expenses, the right of the committee to an 
approval of its accounts does not require that it first distribute 
the new securities, for under such circumstances the trust is ter- 
minated for purposes of accounting without such distribution. 
Upon continued failure of the depositors to pay the expenses, the 
court may order the securities sold, the proceeds applied to the ex- 
penses, and any surplus distributed among the depositors.’* 
Similarly, a depositor may maintain an action for an accounting 
by the committee, and where the committee has repudiated the 
trust, he need not allege tender of expenses.’** The bondholder’s 
right to an accounting for the value of his share of the property 
at the time of a misappropriation by the committee is not affected 
by the failure of other bondholders to pay their assessments.**° 

The deposit agreement customarily contains provisions limiting 
the duty of the committee to account, but a depositor, upon alleg- 
ing facts constituting bad faith, is nevertheless entitled to an ac- 
counting.**’ But though the law permits such an action against a 
trustee, at any time, regardless of alleged fraud or bad faith, it 
has been suggested that in the absence of such allegations no ac- 





130 Van Siclen v. Bartol, 95 Fed. 793 (E. D. Pa. 1899). 

181 Mines Management Co. v. Close, 186 App. Div. 23, 174 N. Y. Supp. 80 
(1919) ; cf. Coppell v. Hollins, supra note 32. 

182 Woodard v. Wright, 82 Cal. 202, 22 Pac. 1118 (1889). 

133 Mills v. Potter, supra note 25. 

184 Coppell v. Hollins, supra note 32. 

1385 Zebley v. Farmers’ Loan & Trust Co., supra note 47. 

186 Cushman v. Bonfield, supra note 41. 

187 Mawhinney v. Bliss, 117 App. Div. 255, 102 N. Y. Supp. 279 (1907), afd, 
189 N. Y. 501, 81 N. E. 1169 (1907). 
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counting should be required of a committee acting under a deposit 
agreement until it has had a reasonable time in which to perform 
its duties.*** 


LIABILITY OF THE COMMITTEE 


The ordinary deposit agreement contains the strongest lan- 
guage possible limiting the liability of the committee. The extent 
to which the liability of the committee can be so limited is, there- 
fore, an important question. Since any provision relieving the 
committee from the obligation of exercising good faith would be 
against public policy, the committee is liable for any act per- 
formed in bad faith regardless of the provisions limiting liability. 
It has been held that wherever the act of the committee results in 
the deprivation of a vital right of the depositor, the law will imply 
bad faith. The undesirable result of such a holding is that where 
the committee, in the light of the whole arrangement,*** appears to 
have committed a breach of any duty imposed by the deposit 
agreement, no clause therein will protect it from liability.**° 

The general law as to limiting tort liability by contract is not 
perfectly settled. The peculiar duties which a common carrier 
owes to the public ordinarily prevent it from contracting to limit its 
liability for negligence, but it is clear that ordinary bailees may so 
limit their liability. The employer, however, may not validly pro- 
vide in the contract of employment against liability for negligently 
injuring the employee. It may be suggested that if superior bar- 
gaining position is the reason for the rule favoring the employee 
in contracts of employment, the same reason might equally apply 
in favor of depositors under deposit agreements, since the indi- 
vidual bondholder is in a relatively helpless position. But this 
consideration is more than outweighed by the necessity of limiting 





138 Mawhinney v. Bliss, supra note 137. The mere allegation that the acts of 
the committee in handling the securities are foreign to the purposes of the agreement 
has been held to be an insufficient allegation of fraud for the purposes of an account- 
ing, on the ground that the whole arrangement must be set before the court. 
Venner v. Fitzgerald, supra note 25. 

139 Venner v. Fitzgerald, supra note 25. 

140 Industrial & Gen. Trust, Ltd. v. Tod, supra note 25; Mawhinney v. Bliss, 
supra note 137; cf. Carter v. First Nat. Bank, 128 Md. 581, 98 Atl. 77 (1916) (no 
limiting provisions) . 
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the burdens of the committee in order to obtain the best possible 
men to serve. The rule as to fiduciary relations in general is that 
the fiduciary may avail himself of any limitation on his liability 
for negligence contained in the instrument creating the relation.’** 
The same rule should be applied here. The committee may 
protect itself from errors of judgment, honest mistakes and 
negligence, but not from wilful misfeasance or “ gross negli- 
gence.” 142 

The members of the committee are personally liable on contracts 
made with a third person, in the absence of an agreement to look 
to the deposited securities alone for satisfaction. The deposit 
agreement does not contemplate that the committee shall be in a 
position to bind the depositors personally. For this purpose, the 
relation is like that of syndicate managers to the syndicate mem- 
bers. The committee members act as principals and are personally 
bound, subject to a possible right of reimbursement from the de- 
positors. The depositors are not bound to the third person,’* 
though the latter may in a particular case have a right to enforce 
his claim against the property of the depositors in the hands of the 
committee.*** 


New SECURITIES 


It is the usual practice **° for the committee to convey the 
property purchased at the foreclosure sale to the new corporation 
in exchange for the new securities, which are in turn distributed 
to the holders of the deposit certificates,** who are thereafter 





141 Crabb v. Young, 92 N. Y. 56 (1883). 

142 Van Siclen v. Bartol, supra note 130; Parker v. New England Oil Corp., 13 
F.(2d) 158 (D. Mass. 1926), rev’d on other grounds, 19 F.(2d) 903 (C. C. A. 1st, 
1927). 

148 Mines Management Co. v. Close, supra note 131. 

144 Central Trust Co. v. Carter, supra note 68. An agreement to deliver to 
third persons certificates secured by deposited bonds was held, though the certifi- 
cates were never delivered, to operate as a mortgage upon the deposited bonds. 

145 For a detailed account of the procedure, see PAGE AND GaTEs, WorK oF Cor- 
PORATE Trust DEPARTMENTS (1926). 

146 The legal significance of the certificate of deposit is not well defined. An 
early case sugg2sted that such a certificate was not negotiable in any sense. Rail- 
road v. Howard, 7 Wall. 392 (U.S. 1868). But later cases recognize the pos- 
sible superior rights of bona fide purchasers. Bean v. American Loan & Trust Co., 
122 N. Y. 622, 26 N. E. 11 (1890). But cf. Mercantile Trust & Dep. Co. v. Low, 
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barred from relying on the old security.’** The committee is pro- 
tected by the property until transfer, and if upon transfer the 
new securities are not delivered it may require deposit of other 
security. The remedies available to the depositor for failure to 
receive the promised new securities will depend upon the stage 
reached in the reorganization. Where the reorganization is not 
complete and the property remains in the hands of the committee, 
it is held impressed with a trust in favor of the depositors.*** But 
where the committee has undertaken to “ endeavor ” to reorgan- 
ize the corporation, equity has refused to attempt, by mandatory 
injunction, to force the committee to proceed with the reorganiza- 
tion, since the court would be without power to enforce its de- 
cree.**° Where, however, the property has been transferred to 
the new corporation, the latter may be forced to issue the new se- 
curities or pay money damages,’ or, if the committee received 








87 Fed. 241 (S. D. N. Y. 1898), where the court may have decided on the assump- 
tion of the invalidity of an indorsement; Mobile & Ohio Ry. v. Humphries, 67 
Miss. 675, 7 So. 522 (1890), where the transferee may have had notice. Upon proof 
of custom, certificates of deposit should be held negotiable. They are traded in, just 
as the bonds themselves, and are listed on the stock exchange. Negotiability en- 
hances marketability; a ready market for certificates of deposit encourages deposits 
and thereby facilitates reorganization. In England, upon proof of custom, new 
forms of securities have been held negotiable. Goodwin v. Robarts, 1 App. Cas. 
476 (1876) (interim receipts) ; Webb, Hale & Co. v. Alexandria Water Co., Ltd., 93 
L. T. 339 (1905) (scrip for shares). Compare Hopple v. Cleveland Discount Co., 
157 N. E. 414 (Ohio App. 1927) (holding interim certificates negotiable). Contra: 
Manhattan Trust Co. v. Morgan, 242 N. Y. 38, 150 N. E. 594 (1926). When 
the question is squarely raised, however, full negotiability will probably be 
denied certificates of deposit in the United States, in accordance with the decisions 
denying it to similar types of securities, such as receiver’s certificates, certificates of 
shares in unincorporated associations and business trusts, interim receipts, and stock. 
But it is safe to say that they will not be regarded as simple choses in action, as sug- 
gested in Railroad v. Howard, supra, but rather as “ quasi-negotiable instruments.” 
The so-called rule of negotiability by estoppel will probably be applied wherever 
possible. See Union Trust Co. v. Oliver, 155 App. Div. 646, 140 N. Y. Supp. 681 
(1913), aff'd, 214 N. Y. 517, 108 N. E. 809 (1915). Negotiability by agreement 
may be a solution. See Note (1924) 33 Yate L. J. 302. But cf. Enoch v. Brandon, 
249 N. Y. 263, 164 N. E. 45 (1928); see (1929) 42 Harv. L. Rev. 7oo. In New 
York, it would seem that certificates of deposit should be held to fall within the 
recent statute providing for negotiability by agreement of security receipts in 
general. N. Y. Cons. Laws Ann. (Cahill, Supp. 1928) c. 42, §§ 260-62. 

147 First Nat. Bank v. Radford Trust Co., supra note 61. 

148 Kelly v. Browning, 113 Ala. 420, 21 So. 928 (1896). 

149 Browning v. Kelly, 124 Ala. 645, 27 So. 391 (1899). 
150 Indiana, etc. Ry. v. Swannell, supra note 42. 
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security before making the transfer, the depositors may enforce 
its retention by the committee.’ Of course, if the committee has 
received the new securities, it can be forced to deliver them, but 
before equity will act, it must be convinced that the petitioning 
depositor has fulfilled all duties imposed upon him not only by the 
plan but by good conscience.*”” 

The plan determines the nature of the new securities. It has 
been held, where the plan simply provided for the issuance of 
“new securities,” that the depositing bondholders were entitled 
to receive bonds rather than stock, and that the committee might 
refuse to transfer the property of the old corporation to the new 
corporation until bonds were issued.*** But it does not follow 
that in the absence of specific provision new bonds must always 
be issued for deposited bonds. The intention of the parties in 
the light of all the circumstances is controlling. 


CoNCLUSION 


The relation created by the deposit agreement has been vari- 
ously described by the courts as one of trust,’** agency,’”° agency 


coupled with an interest,’** syndicate,’ bailment,’** and assign- 
ment.**® Conversely, the existence of a trust **° or agency *™ has 
been denied. It seems clear that the problems arising from the 
relation cannot be solved by attempting a classification in any 
particular category. For some purposes a trust exists and 
for others it does not, and so of agency and the other suggested 
classifications. It is safe to say that the relationship is contrac- 





151 Peoria, etc. Ry. v. Coster, 97 Fed. 519 (S. D. N. Y. 1899). 

152 Fuller v. Venable, supra note 13. 

158 Thayer v. Wathem, 17 Tex. App. 382, 44 S. W. 906 (1897). 

154 Cowell v. City Water Supply Co., supra note 76; United Water Works Co. v. 
Omaha Water Co., supra note 21; American Trust Co. v. Holtsinger, 226 Mass. 
30, 114 N. E. 956 (1917). See Note (1928) 41 Harv. L. Rev. 377, 378-79. 

155 Miller v. Dodge, supra note 120; Industrial & Gen. Trust, Ltd. v. Tod, 
supra note 25; Mawhinney v. Bliss, supra note 137. 

156 Parker v. New England Oil Corp., 13 F.(2d) 158 (D. Mass. 1926). 

157 Mines Management Co. v. Close, supra note 131. 

158 Industrial & Gen. Trust, Ltd. v. Tod, supra note 20. 

159 Mines Management Co. v. Close, supra note 131. 

160 Carpenter v. Catlin, 44 Barb. 75 (N. Y. 1865). 

161 Mines Management Co. v. Close, supra note 131. 
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tual ‘°° and that it is fiduciary,’ but a more accurate generaliza- 
tion is impossible. 

The relation of the committee to depositors is largely controlled 
by the express terms of the deposit agreement which, however, 
have become sufficiently standardized to justify the analysis 
herein made. The relation of the committee to security holders 
of the same class as that to which the depositors belong is 
grounded upon the relation which fellow bondholders bear to each 
other in realizing upon their common security. And, finally, the 
committee’s relation to other creditors and stockholders is deter- 
mined by the interests remaining to such classes in the corporate 
property. In settling the rights involved, conflicting group and 
individual interests are weighed by the courts with regard for the 
public interests concerned, and the social and economic desira- 
bility of effective reorganization of insolvent corporations. 


Churchill Rodgers. 


New York Ciry. 





162 Habirshaw Elec. Cable Co. v. Habirshaw Elec. Cable Co., supra note 76; 
Industrial & Gen. Trust, Ltd. v. Tod, supra note 20; Lyman v. Kansas City, etc. 
Ry., supra note 25. 

163 Carter v. First Nat. Bank, supra note 22; Cox v. Stokes, supra note 70. 
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PRIVATE INTERESTS IN CLAIMS AGAINST ForEIGN StaTEs. — In order 
accurately to understand the nature of an individual’s interest in the 
many international claims left in the wake of the World War, which 
have been referred for settlement to international claims commissions,’ it 





1 The United States is now a party to a Mixed Claims Commission with Ger- 
many, Agreement of Aug. 10, 1922, 42 Stat. 2200; Agreement of Dec. 31, 1928, 
U. S. Treaty Serres No. 766; and to a Tripartite Claims Commission with Aus- 
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is well at the outset to distinguish between so-called international tri- 
bunals which are merely municipal courts manned by foreigners? or 
municipal organs common to two or more states,* and courts which are 
truly international in character and jurisdiction. The fact that private 
persons may apply directly to the tribunals organized under the peace 
treaties for settlement of a controversy with a foreign state * has been 
seized upon as proof of the thesis that individuals are subjects of 
international law.*® 

But under the prevailing theory, international law is concerned with 
the rights and duties of states alone.® It can ordinarily confer no rights 
on individuals,’ although it may impose a duty on a state to grant 
certain rights and privileges to individuals by its municipal law. There- 
fore, if state A injures X, a national of state B, A’s municipal law may 
render it liable to X,° but international law will consider only its re- 
sponsibility to state B.*° If the act is one which involves international 
responsibility,’ state B is regarded as having suffered an injury through 





tria and Hungary, Agreement of Nov. 26, 1924, 44 Stat. 2213. In Europe, the 
peace treaties provided for the establishment of a Mixed Arbitral Tribunal between 
each of the Allied and Associated Powers and each of the Central Powers. Treaty 
of Versailles (1919) arts. 304, 305; see corresponding articles of the other treaties. 

2 The mixed courts in Egypt are municipal courts of the state in which the 
sit, as were those which formerly existed in Siam. See Casdagli v. Casdagli, [1919 
A. C. 145; Ghali, Du Caractére National des Tribunaux Mixtes in Les JuRIsDICTIONS 
MIXTES p’EGyPTE (1926) 253; NATHABANJA, EXTRATERRITORIALITY IN SIAM (1924) 
I-10, 41-44; Liszt, Das VOLKERRECHT (12th ed. 1925) §29. As to the United 
States Court for China, see Bishop, American Extraterritorial Jurisdiction in China 
(1926) 20 Am. J. Int. Law 281; 34 Stat. 814 (1906), 22 U.S. C. (1926) §§ 191-202. 

3 See Liszt, op. cit. supra note 2, 85n.; 1 ANzILotr1, Corso pt Dieirro INTER- 
NAZIONALE (3d ed. 1928) 123. 

* Treaty of Versailles, arts. 297 (e, h), 300(c), 304(b), 305; and corresponding 
provisions of the other treaties. Cf. note 10, infra. 

5 Verpross, Diz VERFASSUNG DER VGLKERRECHTSGEMEINSCHAFT (1926) 106; 
Poritis, NOUVELLES TENDANCES DU Droit INTERNATIONAL (1927) 66; see notes 7 and 
18, infra. 

6 BorcHarD, DipLomaTic PROTECTION oF CITIZENS ABROAD (1915) 16; 1 OPPEN- 
HEIM, INTERNATIONAL Law (4th ed. 1928) § 13; Report on Responsibility of States, 
LeacuE oF Nations Doc. C. 46. M. 23. 1926, V, at 4; cf. KnuBBen, Diz SUBJEKTE 
DES VOLKERRECHTS (1928) §§ 17, 18. 

7 y Foutke, INTERNATIONAL Law (1920) §114; see authorities cited supra 
note 6. But a growing school of legal writers would recognize individuals as sub- 
jects of international law. Fiore, In Diritro INTERNAZIONALE CopiFicaTo (5th ed. 
1915) $§ 1, 66, 619; PoLtTis, op. cit. supra note 5, c. 2; LAUTERPACHT, PrivaATE LAw 
SOURCES AND ANALOGIES oF INTERNATIONAL LAW (1927) § 32. 

8 y OPPENHEIM, op. cit. supra note 6, § 289; BorcHARD, op. cit. supra note 6, at 
18; 1 ANZILOTTI, op. cit. supra note 3, at 122. 

® Most states are much more amenable to suit than is the United States. See 
Lasx1, THE FOUNDATIONS OF SOVEREIGNTY (1921) 130. 

10 An individual can have no access to an international tribunal except through 
his government. See (1920) Proc. Apvisory COMMITTEE OF JurRists (Perm. Ct. 
Int. Just.) 204 et seg. But see the proposals in Accés des Particuliers a la Procédure 
Judiciaire Internationale (1927) 33 ANNUAIRE 601-26. 

11 If X’s injury has been repaired, there ordinarily remains no injury for his 
state to complain of. Jenckens (Gt. Br.) v. Spain, 62 Br. & For. Sr. Pap. 985, 1004 
(1870); Rarston, LAw AND PROCEDURE OF INTERNATIONAL TRIBUNALS (1926 ed.) 
§ 678-82; Tue Law or Responsisitity or States (Harvard Law School Research 
in International Law 1929) 17, 79. But cf. Great Britain v. Guatemala, 65 Br. & 
For. St. Pap. 875 (1874); BorcHarp, op. cit. supra note 6, at 371; EAGLETON, RE- 
SPONSIBILITY OF STATES IN INTERNATIONAL LAw (1928) § 49. 





932 HARVARD LAW REVIEW 


the injury to its national.’? Although an international tribunal which 
is given authority to hear the claim may permit X to be represented by 
counsel,'* and may measure the amount of reparation by the extent of 
X’s injury,'* the real issue is always the responsibility of state A to 
state B..° Thus, state B has full discretion to determine whether or not 
it will press any claim against state A.1° And after it has determined to 
espouse X’s claim, the claim becomes its own,’* subject to its unham- 
pered control.** Moreover, if an award is paid to state B, B is under 
no obligation either to state A ** or to X,”° its national, to pay the amount 
thus received to X. 

It therefore appears that one who has suffered injury at the hands of 
a foreign state has no legally recognized right to compensation, even 
though the act which occasioned his injury may entail state responsi- 
bility by international law. As a matter of practice, however, one of 
the main purposes of a state in pressing claims of this type is to provide 
means for recompensing the individual ** whose loss occasioned the 
injury which is the subject of international adjudication, and the in- 
demnity which a state receives is almost invariably *? paid over to the 





12 VatteL, Le Drorr pes Gens (1758) bk. II, c. 6, § 71; 1 Faucumte, Drorr 
INTERNATIONAL PuBLic (1922) No. 157; see Case Concerning the Factory at 
Chorzéw (1928) Perm. Cr. Int. Just. Pus. Ser. A, No. 17, at 26 et seq. 

18 Hudson’s Bay Co. (Gt. Br.) v. United States, 1 Moore, INTERNATIONAL 
ARBITRATIONS (1898) 237. But he has no legal right to be so represented. Bor- 
CHARD, Op. cit. supra note 6, at 371. 

14 Case Concerning the Factory at Chorzéw, supra note 12; Admin. Dec. No. II, 
Mrxep Crarmms Commission, UniTep STATES AND GERMANY, OPINIONS AND DE- 
cisions (hereafter cited as M. C. C.) (1923) 5, 9. 

15 La Abra Silver Mining Co. v. United States, 175 U.S. 423 (1899) ; cases cited 
supra note 14; cf. United States v. Diekelman, 92 U.S. 520 (1876). 

16 Parker (U. S.) v. United Mexican States, Generat Cramms Commission, 
Oprntons 35, 36 (1926); BorcHARD, op. cit. supra note 6, at §15; FAUCHILLE, 
op. cit. supra note 12, No. 3971; 1 HypE, INTERNATIONAL LAw (1922) § 273. But 
see Dre VERFASSUNG DES DEUTSCHEN REIcHs (1919) art. 112. 

17 Admin, Dec. No. V, M. C. C. (1924) 145, 190; United States ex rel. Boynton 
v. Blaine, 139 U. S. 306, 323 (1890); Opmnion or Soricrror, DisTRIBUTION OF 
Atsop AWARD (1912) 12-15; BORCHARD, op. cit. supra note 6, § 139. 

18 Any settlement effected by the state is therefore binding on the individual. 
Houard (U.S.) v. Spain, 3 Moore, INTERNATIONAL ARBITRATIONS 2428; La Abra 
Silver Mining Co. v. United States, 175 U.S. 423 (1899). 

Claims before the Mixed Arbitral Tribunals are always subject to the control 
of the government agents. Réglement de Procédure, Tribunal franco-allemand 
(1921) 1 Recuem pes Déctsions pes TRIBUNAUX ARBITRAUX MIxTEs 44, arts. 62, 
78, 85; Castellane (Fr.) c. Gouvernement allemand (1921) 1 id. 600. This is a strong 
indication that they are really hearing the claims of states and not of individuals, 
as some writers have suggested. 

19 See Admin. Dec. No. II, supra note 14, at 9. 

20 Rustomjee v. Queen, 2 Q. B. D. 69 (1876) ; Great Western Ins. Co. v. United 
States, 19 Ct. Cl. 206 (1884), aff'd, 112 U.S. 193 (1884). But see Parker (U.S.) v. 
United Mexican States, supra note 16. 

21 See Admin. Dec. No. V, M. C. C. 145, 192; EAGLETON, op. cit. supra note 11, 
at 221. Compare examples cited in Oprnton oF SOLIcIToR, supra note 17, at 17, 
where the United States returned the residue of lump sum indemnities after com- 
pensating individual sufferers. 

22 The only exceptions have been in cases where the United States reopened the 
award because of fraud in the original hearing. Frelinghuysen v. Key, 110 U. S. 
63 (1884) ; La Abra Silver Mining Co. v. United States, 175 U.S. 423 (1899). 
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individual who suffered the original injury.2* Courts have therefore 
denied that the individual’s spes recuperandi is a mere possibility of 
receiving a gift,?* in which event it would not be property,”> but have 
recognized it as constituting a property interest, susceptible of owner- 
ship ** and transfer, even before either state has acknowledged the 
validity of the claim.”’ For example, a claim against a foreign state for 
loss of property has been held to be assets in the claimant’s hands which 
will pass to a trustee in bankruptcy,”* or, in case of the claimant’s death, 
to his legatees,”® subject to the claims of his creditors.*® Such changes 
in ownership have been recognized even in international tribunals.** 
Furthermore, the release of individuals’ claims as part of a bargain with 
a foreign state has been held to be a taking of property for public use, 
so that compensation must be paid.** If the proceeds of an award are 
paid to the individual whose property was lost, this is considered so 
clearly a restitution of the property which was lost that liens which 
were valid against the original property may be enforced against it.** 
Similarly, if the individual’s loss has been compensated by insurance, the 
beneficial interest in his claim passes to the insurer.** In the lack of 





23 Admin. Dec. No. V, M. C. C. 145, 191; BorcHarp, op. cit. supra note 6, at 360. 
Moneys received under an international award are automatically appropriated to 
the use of the individual on whose behalf the United States made its claim. 29 Star. 
32 (1896), 31 U. S. C. § 547 (1926); Mellon v. Orinoco Iron Co., 266 U. S. 121 
(1924). See also Laves, The United States — German Claims Settlement (1926) 
20 Int. L. Rev. 787, 800; War Claims Act of March 10, 1928, §§ 2, 4, 8. 

24 Comegys v. Vasse, 1 Pet. 193 (U. S. 1828); Phelps v. McDonald, 99 U. S. 
298 (1878) ; LeCrone v. McAdoo, 253 U.S. 217 (1920) ; BoRCHARD, op. cit. supra 
note 6, at 385; cf. Briggs v. Walker, 171 U. S. 466 (1898). But see Burnand v. 
Rodocanachi Sons & Co., 7 App. Cas. 333, 336 (1882). 

25 Bank of Elberton v. Swift, 268 Fed. 305 (C. C. A. 5th, 1920) ; Emerson v. 
Hall, 13 Pet. 409 (U.S. 1839) ; In re Ghazal, 174 Fed. 809 (C. C. A. 2d, 1909) ; see 
3 REMINGTON, BANKRUPTCY (3d ed. 1923) § 1199. 

26 An international tribunal passes only on the validity and amount of a claim, 
leaving its ownership to be determined in the local courts. Admin. Dec. No. II, 
M. C. C. 5, 10; Comegys v. Vasse; Phelps v. McDonald; LeCrone v. McAdoo, all 
supra note 24; Leonard v. Nye, 125 Mass. 455 (1878). 

27 Comegys v. Vasse; Phelps v. McDonald, both supra note 24; Rogers v. 
Hosack’s Ex’rs, 18 Wend. 319 (N. Y. 1837). 

28 Comegys v. Vasse; Phelps v. McDonald, both supra note 24; Sheppard v. 
Taylor, 5 Pet. 675 (U. S. 1831); Williams v. Heard, 140 U. S. 529 (1891); see 
Note (1891) 5 Harv. L. Rev. 204. 

29 2 WoERNER, AMERICAN LAW OF ADMINISTRATION (3d ed. 1923) §$ 306. 

80 Rogers v. Hosack’s Ex’rs, supra note 27; see Nutt v. Forsythe, 84 Miss. 211, 
219, 36 So. 247, 248 (1904). 

81 Willet (U. S.) v. Venezuela, 3 Moore, INTERNATIONAL ARBITRATIONS 2254; 
Ex’rs of Lederer (Gt. Br.) v. German Gov't (1923) 3 Recuem pes DécisiIons DES 
TRIBUNAUX ARBITRAUX MIXTES 762; BORCHARD, op. cit. supra note 6, §§ 283-301. 
Thus, if the ownership of a claim passes to a national of a different state, the state 
which suffered the original injury can no longer press any claim. Cachard (U.S.) v. 
Germany, M. C. C. 633 (1925); Camy (Fr.) v. United States, 3 Moore, INTER- 
NATIONAL ARBITRATIONS 23098. 

82 Gray v. United States, 21 Ct. Cl. 340 (1886). But cf. Blagge v. Balch, 162 
U. S. 430, 457 (1806) ; see Meade v. United States, 2 Ct. Cl. 224, 275 (1869), aff’d, 
9 Wall. 691 (U. S. 1869) ; BorcHArn, op. cit. supra note 6, § 149. 

33 Sheppard v. Taylor, supra note 28; Stewart v. Callaghan, Fed. Cas. No. 13,423 
(C. C. D. C. 1835). 

84 Comegys v. Vasse, supra note 24; Rogers v. Hosack’s Ex’rs, supra note 27; 
Blaauwpot v. DaCosta, 1 Eden 130 (1758). 
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any means of enforcement at law, an individual’s interest in his state’s 
claim against a foreign state is not different from any other claim against 
a sovereign state.*° Yet claims against his own state are treated as 
assets which pass to a trustee in bankruptcy ** or to the personal repre- 
sentative of the claimant as part of his estate at the time of death.*” 

The question whether such claims are subject to inheritance tax seems 
never to have been litigated until a recent New York case ** which held 
that the proceeds of an award paid to the estate of a Lusitania victim 
were exempt from transfer tax, relying on the oft-rejected ** argument 
that the payment was a mere gratuity. It would seem, however, that 
property which creditors can reach as part of the estate *° should also be 
subject to transfer tax as part of the estate.** The problem of deter- 
mining its value *? can be solved by suspending taxation, as is done in 
the case of any other claim which is in process of litigation,** until its 
validity and amount have been determined. The theory underlying 
international responsibility should not force the courts to close their 
eyes to the fact that the individual has a valuable and substantial interest 
in his government’s claim.** 





ScoPE OF THE PARTNERSHIP EXCEPTION TO THE STATUTE OF 
Fraups. — Though the oral creation of a partnership interest in land * 
would seem to be within the mischief of the usual Statute of Frauds, an 
exceptional doctrine has been developed in such cases. Following an 





35 See Emerson v. Hall, 13 Pet. 409, 412 (U. S. 1839) ; Phelps v. McDonald, 99 
U. S. 298, 303 (1878). 

86 Milnor v. Metz, 16 Pet. 221 (U. S. 1842); Erwin v. United States, 97 U. S. 
392 (1878); National Bank of Commerce v. Downie, 218 U. S. 345 (1910) ; see 
3 Remincton, BANKRUPTCY § 1242. 

87 Briggs v. Walker, 171 U. S. 466 (1898); United States v. Borcherling, 185 
U. S. 223 (1902) ; Wayne v. Hartridge, 147 Ga. 127, 92 S. E. 937 (1917). 

38 Matter of Loney, 133 Misc. 249, 232 N. Y. Supp. 318 (1928). The testatrix 
was drowned on the Lusitania, and a considerable amount of her property was lost. 
The United States presented a claim to the Mixed Claims Commission on behalf 
of her executors, and received an award for the loss. Gamble (U.S.) v. Germany, 
M. C. C. 421 (1924). From an order exempting the award from the transfer tax, 
the State Tax Commission appealed. Held, that the award was a gratuitous pay- 
ment, and therefore exempt. Order affirmed. 

39 See note 24, supra. 

40 See note 30, supra. 

41 New York has held war risk insurance paid to the estate of the insured to be 
subject to transfer tax. Matter of Sabin, 224 App. Div. 702, 228 N. Y. Supp. 890 
(1928). But see N. Y. Laws 1928, c. 844. 

42 The transfer tax is assessed on the value of the estate at the date of death. 
N. Y. Tax Law (1909) § 222; Matter of Hazard, 228 N. Y. 26, 126 N. E. 345 
(1920) ; First Nat. Bank v. Commissioner, 258 Mass. 253, 154 N. E. 844 (1927). 

43 Matter of Westurn, 152 N. Y. 93, 46 N. E. 315 (1897) ; Matter of Sillcocks, 
222 App. Div. 69, 225 N. Y. Supp. 339 (1927). 

44 See Phelps v. McDonald, 98 U. S. 298, 304 (1878). 


1 While the common law refused to recognize a distinct partnership tenure, 
a partnership was permitted to acquire an equitable estate in land. Hartnett v. 
Stillwell, 121 Ga. 386, 49 S. E. 276 (1004); Adams v. Church, 42 Ore. 270, 70 
Pac. 1037 (1902); Holmes v. Jarrett, Moon & Co., 7 Heisk. 506 (Tenn. 1872) ; 
see Burdick, Partnership Realty (1909) 9 Cot. L. Rev. 197. The English Part- 
nership Act continued this compromise between feudal concept and mercantile 
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early precedent,” it has been rather generally held that an oral agree- 
ment purporting to create a partnership for the purchase and resale of 
land may be enforced as to land subsequently acquired by one of the 
parties in his own name.* This rule is supported on the ground that 
such agreements need create no interest in land, but only a joint right to 
the profits from resale. While doubts have been cast on the soundness 
of this explanation, in view of the fact that the usual agreement con- 
templates a right to have the land resold,> a voluntary resale often 
removes that difficulty and makes it possible to enforce the promise to 
share profits as an agreement concerning personalty.® 

But this line of argument, as well as the occasional contention that the 
Statute does not apply because the land is to be held but temporarily 
as merchandise,’ depends upon the speculative nature of the projected 
transactions. It is therefore impossible to reason by analogy from such 
cases to the type of case where the agreement purports to make perma- 
nent partnership property of land already owned by one or more of the 
parties in some other capacity. And it should make no difference that 
partnership realty is treated in equity as personalty. The doctrine of 
equitable conversion is merely an administrative expedient for the more 
effective distribution of partnership assets,* and presupposes that the 





necessity. 53 & 54 VicT. c. 39, § 20 (1890); cf. Wray v. Wray, [1905] 2 Ch. 349. 
But the Uniform Partnership Act assimilated the complex of partnership equities 
into a distinct “tenancy in partnership.” Unirorm ParTNersHIP Act § 25; see 
Lewis, The Uniform Partnership Act — A Reply to Mr. Crane’s Criticism (1915) 29 
Harv. L. Rev. 158, 170-73; Crane, The Uniform Partnership Act and Legal Persons 
(1916) 29 id. 838. 

2 Dale v. Hamilton, 5 Hare 369 (1846). 

3 Mattikow v. Sudarsky, 248 N. Y. 404, 162 N. E. 296 (1928), (1928) 77 U. oF 
Pa. L. Rev. 293; Smith v. Imhoff, 89 Wash. 418, 154 Pac. 793 (1916) ; see-LInDLEy, 
PARTNERSHIP (oth ed. 1924) 109-10. Contra: Smith v. Burnham, Fed. Cas. No. 
13,019 (C. C. D. Mass. 1838); Nestor v. Sullivan, 147 Mich. 493, 111 N. W. 85 
(1907). 

4 See Bates v. Babcock, 95 Cal. 479, 484-86, 30 Pac. 605, 606-07 (1892) ; 
1 Wriutston, Contracts (1920) § 489. Agreements to deal in options have been 
distinguished on this ground. See Mullholland v. Patch, 205 Mich. 490, 491, 171 
N. W. 422 (1919). But it seems a distinction of semblance and not of substance 
that equitable rather than legal interests are the subject matter of speculation. See 
Sinith v. Burnham, supra note 3, at 474; Browne, STATUTE OF FraAups (sth ed. 
1895) § 229. However, it has been suggested that the Statute of Frauds does not 
apply in equity. Costigan, Interpretation of the Statute of Frauds (1919) 14 Itt. 
L. Rev. 1. But see Pound, Progress of the Law — Equity (1920) 33 Harv. L. Rev. 
929, 935-36. 

5 An agreement in the alternative, either to sell and share profits, or to keep and 
pay a sum of money, must in any event be considered an exception. Allen v. Rees, 
136 Iowa 423, 110 N. W. 583 (1907). 

6 In Huntington v. Burdeau, 149 Wis. 263, 135 N. W. 845 (1912), no relief was 
given as to lands still standing in the defendant’s name, but an accounting was 
required of proceeds from such land as had been resold. But cf. Smith v. Burnham, 
supra note 3. Closely analogous is the enforcement of an oral trust declared on 
land and proceeds, where only proceeds are involved. Chace v. Gardner, 228 Mass. 
533, 117 N. E. 841 (1917). ; 

7 See Brightman, Oral Partnership Agreements Concerning an Interest in Land 
(1924) 9 Corn. L. Q. 97, 104. But such “ interpretation” is mere rewriting. Cf. 
Pow ge Spurious Interpretation (1907) 7 Cor. L. Rev. 379; Note (1920) 33 Harv. L. 

EV. 711. 

8 See Butts v. Cooper, 152 Ala. 375, 382, 44 So. 616, 618 (1907). Under the 

doctrine of partial conversion it is questionable whether this transmutation occurs 
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land is already partnership property.® Accordingly where agreements 
of this second sort remain executory they are generally held to be within 
the Statute of Frauds.’° 

A further difficulty is frequently raised by the doctrine, uncertain at 
best, of avoidance in equity by part performance.’* Before this doctrine 
can apply, however, two factors must concur. The acts relied on must 
be so clearly and unequivocally referable to the alleged contract that the 
policy of the Statute is satisfied; and secondly, a substantial injury must 
be shown which, by adherence to the letter of the Statute,’* will remain 
uncompensated. Partnership possession need involve neither. In a 
recent California case,!* for example, the possession of the partnership 
was wholly consistent with the continuance of a tenancy in common.* 
In this event, the surviving partner would have been entitled to his 
original interest in the land and also to the value of such improvements 
as the partnership had made on the decedent’s land.*® Neither the 
exceptional rule as to speculative agreements nor the doctrine of part 
performance seem applicable in such a case.*® 

There remains the possibility of a resulting or constructive trust. In 
order to bring his case within the limited group ** which can be explained 
on theories of resulting purchase money trusts,’* the complaining party 





at all, unless the land is needed to pay firm debts. See BurpickK, PARTNERSHIP 
(3d ed. 1917) 107-08. A further indication of the limited significance of equitable 
conversion as applied to partnership realty is found in the inability of a stranger 
to acquire an interest in partnership land by oral contract. Black v. Black, 15 Ga. 
445 (1854) ; Flett v. Willeford, 114 Ore. 80, 234 Pac. 802 (1925). 

® See Lilienthal, Oral Agreements for Real Estate Copartnerships (1900) 13 
Harv. L. REv. 455, 469. 

10 Goldstein v. Nathan, 158 Ill. 641, 42 N. E. 72 (1895); Edgcomb v. Clough, 
275 Pa. go, 118 Atl. 610 (1922); Note (1923) 23 Cor. L. Rev. 378; Burgwyn v. 
Jones, 113 Va. 511, 75 S. E. 188 (1912). 

11 See 5 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1918) §§ 2239 et seq.; 
1 Wriuiston, ConTrRAcTs § 494. 

12 Burns v. McCormick, 233 N. Y. 230, 135 N. E. 273 (1922) ; see Pound, supra 
note 4, at 944; cf. Stephens v. Collison, 313 Ill. 365, 145 N. E. 81 (1924). 

13 Perelli-Minetti v. Lawson, 272 Pac. 573 (Cal. 1928). A and B, owners as 
tenants in common of undivided third interests in certain vineyard lands, orally 
agreed to become partners in the land and the industry thereon. They purchased 
the other third interest, cultivated the land, and marketed the produce under the 
name of “A & B.” A died, and devisees under his will sought a partition, claiming 
as tenants in common. Their petition was denied. 264 Pac. 772 (Cal. App. 1928). 
bad cee Held, that the land had become partnership property. Judgment 
affirmed. 

14 The possession of a tenant in common is referable to an antecedent right. 
Le Vee v. Le Vee, 93 Ore. 370, 181 Pac. 351 (1919); cf. Lynn v. Martin, 166 Ark. 
296, 265 S. W. 948 (1924) ; Gibson v. Stalnaker, 87 W. Va. 710, 106 S. E. 243 (1921). 

15 Pitt v. Moore, 99 N. C. 85, 5 S. E. 389 (1888). 

16 Parker v. Bowles, 57 N. H. 491 (1876); McCormick’s Appeal, 57 Pa. 54 
(1868) ; Pitt v. Moore, supra note 15. But cf. Chase v. Angell, 148 Mich. 1, 108 
N. W. 1105 (1907). 

17 McDonald v. Dabney, 161 Ga. 711, 132 S. E. 547 (1925); Smith v. Smith, 
179 Iowa 1365, 160 N. W. 756 (1916). A case where the oral partnership agreement 
is interpreted as contemplating that the party paying the price is to advance the 
other’s share as a loan belongs in this category. Levy v. Ryland, 32 Nev. 460, 
109 Pac. 905 (1910). But if the purchaser buys for himself, he violates the agree- 
ment to lend, and then there is no loan. 

18 See Scott, Resulting Trusts Arising Upon the Purchase of Land (1927) 40 
Harv. L. Rev. 669. 
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must have paid part of the purchase price. Less obvious, however, are 
the limitations on constructive trusts. Such trusts, based on disloyalty 
within the scope of a fiduciary relationship,’® will be imposed on a 
partner who acquires for himself land he has undertaken to buy for the 
firm. This is quite clear when there has been a preéxisting fiduciary 
relation,” but in the situation under consideration, the relation itself 
must be created by the oral agreement for a partnership in land.”* 

A similar problem is involved in cases of oral agreements to buy land 
as agent.?* It is a familiar principle that where several stipulations of 
an agreement are so interdependent that a distinct engagement as to 
any one cannot be extracted from the whole, the entire bargain is vitiated 
if a part be within the Statute of Frauds.** Logic and analogy ** indicate 
that agreements of partnership or agency for the acquisition of land 
come within this rule. Yet courts have separated from such agreements 
undertakings to be an agent or partner, leaving behind the object of the 
projected relationship.*®° This delicate dissection once accomplished, the 
partnership or agency portion creates a fiduciary relation, which in turn 
imposes a duty coextensive with the unenforceable promise as to land.”® 
It is not surprising that so tenuous a concept has led to striking incon- 
sistencies,”” and that it has not been applied to promises by a principal 
to compensate the agent with an interest in land.** 

Indeed, it is surprising only that courts have reasoned so subtly to find 
logical support for partnership exceptions to the Statute, especially in 
view of the fact that the incident of partnership does not, by way of 





19 Ibid. at 674, n.10(2). 

20 Lurie v. Pinaski, 215 Mass. 229, 102 N. E. 629 (1913); Forster v. Hale, 
5 Ves. 308 (1800); cf. Powell v. United Mining Co., 107 Okla. 170, 231 Pac. 307 
(1924). 

21 It is assumed that a fiduciary relation can ordinarily be created by agreement 
without acts pursuant thereto. Otherwise, of course, a selfish purchase in violation 
of the agreement would preclude the existence of such a relation. A similar diffi- 
culty is involved in the loan theory of resulting trusts. See note 17, supra. It is 
further assumed that there has been no joint activity preliminary to the actual 
purchase of land, which might alone suffice to establish a fiduciary relation without 
reference to the oral agreement. See Bates v. Babcock, supra note 4, at 486, 30 Pac. 
at 607. But courts seem seldom to advert to this possibility. Lane v. Lodge, 139 
Ga. 93, 76 S. E. 874 (1912) ; Moran v. McDevitt, 83 Atl. 1013 (R. I. 1912). 

: 22 See 1 Mecuem, AGEeNcy (2d ed. 1914) § 1194; 1 WitListon, CoNnTRACTS 
489. 

23 See BROWNE, STATUTE OF FRAuDs § 140. 

24 Bunch v. Garner, 208 Ala. 271, 94 So. 114 (1922) (oral agreement to form 
corporation and make one of the parties manager for more than a year); Brown 
v. True, 123 Me. 288, 122 Atl. 850 (1923) (oral agreement to give notes secured by 
a mortgage on land). 

25 Garth v. Davis, 120 Ky. 106, 85 S. W. 692 (1905); Matney v. Yates, 121 Va. 
506, 93 S. E. 694 (1917). 

26 Quinn v. Phipps, 93 Fla. 805, 113 So. 419 (1927) ; Stewart v. Stovall, 191 Ky. 
508, 230 S. W. 929 (1921). 

27 In New Jersey a constructive trust will be imposed in the agency situation. 
Harrop v. Cole, 85 N. J. Eq. 32, 95 Atl. 378 (1914). But it is otherwise in the case 
of a partnership agreement. Schultz v. Waldons, 60 N. J. Eq. 71, 47 Atl. 187 (1900). 
In Kentucky a constructive trust is declared in the partnership case. Stewart v. 
Stovall, supra note 26. No liability, however, attaches for violation of an agency 
agreement. Day v. Amburgey, 147 Ky. 123, 143 S. W. 1033 (1912). 

28 Russell v. Briggs, 165 N. Y. 500, 59 N. E. 303 (1901); Brown v. True, 
supra note 24. 
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dispensation to mercantile interests, remove from the operation of other 
sections of the Statute promises not to be performed within a year,” or 
promises to answer for the debt of another.*® The entire doctrine of the 
partnership exception is nothing less than a judicial repeal of the Statute 
of Frauds,*' which, if it must persist, should not be extended beyond the 
speculative agreements in which it had its origin. 





THE LAw oF THE CasE. — The application of few procedural rules 
so acutely raises the opposing considerations of stability and progress * 
as does that of the law of the case. The rule is simple enough to state: 
the decision of an appellate court resulting in a remand for a new trial 
is binding on the parties in all subsequent stages of the litigation, and is 
conclusive in the event of a second appeal to the same court.” Only 
when the first decision rendered was admittedly erroneous, of course, 
does the rule become important.* Most American tribunals appear to 
favor its application even when they are convinced that they erred on 
the first appeal,* but in a substantial number of courts the earlier decision 
is allowed to be corrected.° 





29 Morris v. Peckham, 51 Conn. 128 (1883) ; see Pinner v. Leder, 115 Misc. 512, 
513, 188 N. Y. Supp. 818, 819 (1921) ; Luvptey, PARTNERSHIP 107-08. 

80 A firm cannot be bound by an oral promise to pay a partner’s individual debt. 
Greenleaf v. Burbank, 13 N. H. 454 (1843). A promise by an incoming partner to 
pay firm debts must be in writing. See Odum v. South Atlantic Casket Co., 30 
Ga. App. 166, 176, 117 S. E. 275, 280 (1923). But of course a present partner’s 
promise to answer for the debt of the firm is not a promise to answer for the debt 
of another. Bloom v. McPhee & McGinnity Co., 26 Colo. App. 256, 143 Pac. 825 
(1914) ; Davis v. Abell, 185 Ky. 843, 216 S. W. 104 (1919). 

81 See BROWNE, STATUTE OF FrAups § 261a; Brightman, supra note 7, at 109. 


1 See Carpozo, PARADOXES OF LEGAL SCIENCE (1928) c. 1. 

2 For various phrasings of the rule, see, e.g., Goldman v. Christy, 165 Minn. 237, 
206 N. W. 392 (1925); Atchison, etc. Ry. v. State, 130 Okla. 203, 267 Pac. 253 
(1928) ; Cannon v. Seattle Trust Co., 145 Wash. 691, 261 Pac. 642 (1927). See the 
valuable collection of cases in Note (1919) 1 A. L. R. 1267. 

3 See Tally v. Ganahl, 151 Cal. 418, 421, 90 Pac. 1049, 1050 (1907). 

4 See Notes (1909) 22 Harv. L. Rev. 438; (1925) 73 U. oF Pa. L. Rev. 424; 
see (1918) 18 Cor. L. REv. 79; (1928) 12 Munn. L. REv. 403. 

In England, the point seems not to have arisen. What dicta there are, however, 
favor the rule of the law of the case. See Bright v. Hutton, 3 H. L. Cas. 340, 388 
(1852) ; Wilson v. Wilson, 5 H. L. Cas. 40, 63, 71 (1854). 

5 Brewer v. Browning, 115 Miss. 358, 76 So. 267 (1917); City of Hastings v. 
Foxworthy, 45 Neb. 676, 63 N. W. 955 (1895); Wade v. Hope, 89 Okla. 64, 213 
Pac. 549 (1923); Gamble v. Keyes, 49 S. D. 39, 206 N. W. 477 (1925); Johnson v. 
Cadillac Motor Car Co., 261 Fed. 878 (C. C. A. 2d, 1919); see Note (1920) 34 
Harv. L. Rev. 74. 

In Alabama, a statute provides that in case of conflict between the existing 
opinion and a prior ruling in the same case, the former is to prevail. Ala. Laws 
1861, 33, Ata. Crv. Cope (1923) § 10287; see Birmingham News Co. v. Birmingham 
Printing Co., 213 Ala. 256, 258, 104 So. 506, 509 (1925). This statute changed the 
earlier rule. See Gee’s Adm’r v. Williamson, 1 Port. 313 (Ala. 1834). 

On writ of certiorari, the United States Supreme Court is not bound by the 
decision of the circuit court of appeals on the first appeal. Panama R. R. v. 
Napier Shipping Co., 166 U. S. 280 (1897); cf. Diaz v. Patterson, 263 U. S. 399 
(1923). Nor does the ruling of a state supreme court on a second appeal that its 
former decision on a federal question has become the law of the case affect the 
power of the Supreme Court to examine the question upon final judgment. Davis v. 
O’Hara, 266 U.S. 314 (1924). 
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Such a rule, though only procedural, must inevitably affect substantive 
rights, and it might seem that it would have been evolved only after a 
thorough consideration of the consequences involved. Its growth, how- 
ever, has been largely by way of dictum,® developed by constant repeti- 
tion,’ and misunderstanding of or unwarranted reliance on some early 
cases. Res judicata has been suggested as a basis, but it is well settled 
that that doctrine does not apply until there has been a final adjudica- 
tion,’° and the upper court’s decision remanding a case for a new trial 
is not such a judgment.** Moreover, under the principles of res judicata 
the parties are bound as to any points which they could have raised, 
while the law of the case is conclusive only as to questions actually 
adjudicated.’* The rule has also been defended on the ground of stare 
decisis, but American courts, at least, have not felt it beyond their power 
to overrule earlier cases which they considered erroneous.’* Since, 





6 In many cases where it has been stated that the first decision was binding even 
if admittedly wrong, there was either no indication of error, or the court itself 
decided that its former decision was correct. United States Annuity, etc. Ins. Co. v. 
Peak, 129 Ark. 43, 195 S. W. 392 (1917); Deke v. Huenkemeier, 289 Ill. 148, 124 
N. E. 381 (1919) ; Brown v. Pontiac Co., 109 Mich. 535, 67 N. W. 546 (1896). 

7 The course of decisions in New Mexico will serve as an illustration. Between 
1886 and 1917 it was announced on nine different occasions that the court was bound 
by its first decision. In four later cases, the court said that it was well settled 
that this rule applied whether the first decision was right or wrong. But in Farmers’ 
State Bank v. Clayton Nat. Bank, 31 N. M. 344, 245 Pac. 543 (1926), all the 
previous cases were reviewed, and it was pointed out that the rule had never been 
adhered to in a single instance where the previous holding was admittedly wrong. 
The court squarely rejected the doctrine of the law of the case. For a similar 
criticism of the California cases, see City of Hastings v. Foxworthy, supra note 5. 
And see Note (1908) 67 Cent. L. J. 255. 

8 Himely v. Rose, 5 Cranch 313, 316 (U. S. 1809), is one of the cases most 
frequently cited. It is questionable whether the language of the court ever justified 
reliance upon it to support the majority rule, but in any event the federal law has 
since been settled otherwise. Messenger v. Anderson, 225 U.S. 436 (1912) ; see Rem- 
ington v. Central Pac. Ry., 198 U. S. 95, 99-100 (1905) ; Southern Ry. v. Clift, 260 
U. S. 316, 319 (1922). In Gee’s Adm’r v. Williamson, supra note 5, a decision which 
many courts have followed, the court simply accepted the rule in question as well - 
established, without any discussion or citation of authorities. 

® See Miller Lumber Co. v. Floyd, 169 Ark. 473, 475, 275 S. W. 741, 742 (1925); 
Hamilton v. Marks, 63 Mo. 167, 172 (1876). 

10 See 2 FREEMAN, JUDGMENTs (5th ed. 1925) § 713. 

11 See Phez Co. v. Salem Fruit Union, 113 Ore. 398, 434, 233 Pac. 547, 559 
(1925). The judgment of a lower state court after a new trial ordered by the 
reviewing tribunal is the judgment of the lower court, and hence not a final judg- 
ment which can be reviewed by the United States Supreme Court. Great Western 
Tel. Co. v. Burnham, 162 U. S. 339 (1896) ; McComb v. Comm’rs of Knox County, 
or U.S. 1 (1875). 

12 Mutual Life Ins. Co. v. Hill, 193 U. S. 551 (1904) ; Chase v. United States, 
261 Fed. 833 (C. C. A. 8th, 1919) ; Alerding v. Allison, 170 Ind. 252, 83 N. E. 1006 
(1908) ; cf. Hartford Life Ins. Co. v. Blincoe, 255 U.S. 129 (1921). 

18 See Von Moschzisker, Stare Decisis in Courts of Last Resort (1924) 37 Harv. 
L. Rev. 409, 414. For a list of cases which the United States Supreme Court has 
overruled, see Brandeis, J., dissenting, in Washington v. Dawson & Co., 264 U. S. 
219, 238, n.21 (1924). 

The House of Lords, however, considers itself absolutely bound by its own 
decisions. London Street Tramways Co. v. London County Council, [1898] A. C. 
375. But cf. Pound, The Theory of Judicial Decision (1923) 36 Harv. L. Rev. 641, 
646. For the practice of the Judicial Committee of the Privy Council, see Pottock, 
First Book oF JURISPRUDENCE (sth ed. 1923) 339 et seq. 
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however, there is always more hesitation to overrule a decision rendered 
between the same parties, the result is that the effect of the law of the 
case, when applied, is somewhere between the rigor of res judicata and 
the less certain stability of stare decisi:.** 

The reason usually relied on to support the rule, however, is the neces- 
sity of avoiding repeated arguments on the same question.’*> But where 
the law of the case is rejected, there has been no complaint on that 
score.*® Moreover, in one situation the contention cannot apply. It 
has been held that the first decision is binding on a second appeal, even 
though that decision has in the interim been overruled in an action be- 
tween different parties.** To correct the error in such a case requires no 
additional time on the part of the court, either to hear argument or for 
consideration, and yet the same reason is advanced for refusing to make 
the correction, that otherwise litigation would be interminable.** 

To abandon the law of the case would not result in confusing the trial 
court; it is not suggested that the trial judge be allowed to disregard the 
direction of the reviewing tribunal merely because he thinks it has erred. 
But where the first decision has been overruled before the new trial, the 
lower court should be permitted to apply the law as settled in the over- 
ruling opinion.’® Since no vested rights can exist in an erroneous de- 
cision before final adjudication,” there can be no unfairness in denying 
to a litigant the fruits of the first ruling;** and change of position in re- 
liance on a decision which merely reverses can hardly be reasonable.”” 

In the last analysis, however, the application of the rule of the law 
of the case is a question of policy. Courts should welcome the oppor- 





14 See Luminous Unit Co. v. Freeman-Sweet Co., 3 F.(2d) 577, 580 (C. C. A. 
7th, 1924). 

15 Hall v. Blackman, 9 Idaho 555, 75 Pac. 608 (1904) ; Sowders v. Coleman, 
223 Ky. 633, 4 S. W.(2d) 731 (1928); State v. Board of Comm’rs, 22 N. M. 562, 
166 Pac. 906 (1917) ; Stacy v. Vermont Cent. R. R., 32 Vt. 551 (1860). 

16 In Alabama, for instance, the court has indicated that it will not depart from 
a well considered ruling made on a former appeal. Alabama Consol., etc. Co. v. 
Heald, 168 Ala. 626, 53 So. 162 (1910) ; Norville v. Seeberg, 205 Ala. 96, 87 So. 164 
(1920). Thus the situation contemplated by the Alabama statute seldom arises, 
See note 5, supra. 

17 Western, etc. R. R. v. Third Nat. Bank, 125 Ga. 489, 54 S. E. 621 (1906) ; 
Phoenix Ins. Co. v. Pickel, 3 Ind. App. 332, 29 N. E. 432 (1891) ; Thompson v. 
Louisville Banking Co., 21 Ky. L. Rep. 1611, 55 S. W. 1080 (1900) ; Commonwealth 
v. Fidelity, etc. Trust Co., 185 Ky. 300, 215 S. W. 42 (1919) ; Bolton v. Hey, 168 Pa. 
418, 31 Atl. 1097 (1895); Jenkins v. Southern Ry., 145 S. C. 161, 143 S. E. 13 
(1928). Contra: Farmers’ State Bank v. Clayton Nat. Bank, supra note 7; cf. 
Sioux County v. Nat. Surety Co., 276 U.S. 238 (1928) ; Johnson v. Cadillac Motor 
Car Co., supra note 5. 

18 See, e.g., Thompson v. Louisville Banking Co., supra note 17. 

19 In Luminous Unit Co. v. Freeman-Sweet Co., supra note 14, a dismissal by 
the district court was held proper, in view of a subsequent decision of the United 
States Supreme Court, despite a mandate to the contrary by the circuit court of 
appeals. An analogous result was reached in Matthews v. Matthews, 154 N. Y. 
288, 48 N. E. 531 (1897). 

20 See Brewer v. Browning, supra note 5, at 399, 76 So. at 521. 

21 See Smith v. Denver, etc. R. R., 66 Colo. 510, 514, 180 Pac. 683, 684 (1919) ; 
Murphy v. Barron, 286 Mo. 390, 409, 228 S. W. 492, 497 (1920). But see 
Taliafero v. Barnett, 47 Ark. 3509, 362, 1 S. W. 702, 703 (1886); Sherman v. Port 
Huron Engine, etc. Co., 13 S. D. 95, 101, 82 N. W. 413, 414 (1900). 

22 But see Brewer v. Browning, supra note 5, at 364, 76 So. at 269. 
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tunity of correcting an admitted mistake; ** but with the system of 
intermediate appellate courts which prevails in many states, correctness 
can be achieved only at the expense of speed and certainty.** Adherence 
in the face of possible injustice to what is concededly only a rule of 
practice *° seems eminently unjust; but as a practical matter some line 
must be drawn.”® The ideal of fiat justitia ruat coelum must face the 
practical necessity of debet esse finis litium. 





OBLIGATIONS OF THE ASSIGNEE OF A BILATERAL CONTRACT. — By 
the purported assignment of an executory bilateral contract,’ the as- 
signor may either transfer his rights,” intending to perform his duties 
himself, or he may transfer his rights and delegate * the duties.* Since the 
assignment rarely states the assignor’s purpose expressly, the American 
Law Institute’s Restatement provides that presumptively the assignor of 
a contract, wholly or partially executory on both sides, intends the latter.® 
Certainly in the usual case, his obvious purpose is to substitute an- 
other’s performance as far as possible. The courts recognize this inten- 
tion so far as to allow the assignee to perform even without express 
delegation.® But the assignee must realize that if he merely has an 
option to perform, his assignor is little benefited. It is therefore not un- 
reasonable to assume that the assignee undertakes the duty to perform,’ 





23 See Rutledge v. Missouri Pac. Ry., 123 Mo. 121, 131, 24 S. W. 1053, 1055 
(1894). 

24 See Carpozo, NATURE OF THE JUDICIAL Process (1921) 159 et seg.; Book 
Review (1919) 33 Harv. L. Rev. 326. 

25 See Remington v. Central Pac. Ry., 198 U. S. 95, 100 (1905) ; Messenger v. 
Anderson, 225 U. S. 436, 444 (1912); Ransom v. City of Pierre, 101 Fed. 665, 671 
(C. C. A. 8th, 1900) ; Missouri, etc. Ry. v. Merrill, 65 Kan. 436, 451, 70 Pac. 358, 
362 (1902). 

26 Thus, counsel who want a reargument may be required to move for a rehear- 
ing. McDonald v. McKinnon, 104 Mich. 428, 62 N. W. 560 (1805). 

At common law, if a point had once been decided on demurrer, the court would 
not again consider it on motion in arrest of judgment. Edwards v. Blunt, 1 Strange 
425 (1734); Creswell v. Packham, 6 Taunt. 630 (1816). It seems, however, that 
this practice was not ironclad. 


1 The contract, of course, cannot be assigned, for the contract is only a fact, 
i.e., a promise creating legal rights and obligations. See 1 WiLListon, CoNTRACTS 
(1920) § 1; Corbin, Assignment of Contract Rights (1926) 74 U. or Pa. L. Rev. 
207. All that can be assigned is the right created by the promise. 

2 This assumes that the rights are of such character as to be assignable. As to 
what rights can be effectively assigned, see Contracts RestaTEMENT (Am. L. Inst. 
1928) § 151; Corbin, supra note 1; Woodward, Assignability of Contract (1904) 
18 Harv. L. Rev. 23; Whiteside, Restatement of the Law of Contracts, with Anno- 
tations to the New York Decisions (1929) 14 Corn. L. Q. Supp. 140. 

3 Duties cannot, of course, be transferred so as to relieve the assignor without 
the consent of the obligee. See 1 Wittiston, Contracts § 411. 

4 This assumes that the duties are such as may be delegated. See ConrTracts 
RESTATEMENT § 160(3) ; Whiteside, supra note 2, at 154. 

5 ConTRACTS RESTATEMENT § 164(1). 

6 Gribling v. Bohan, 26 Cal. App. 771, 148 Pac. 530 (1915) ; Union Pac. Ry. v. 
Douglas County Bank, 42 Neb. 469. 60 N. W. 886 (1894); Vandegrift v. Cowles 
Engineering Co., 161 N. Y. 435, 55 N. E. 941 (1900). 

7 See Grismore, Is the Assignee of a Contract Liable for the Non-Performance 
of Delegated Duties? (1920) 18 Micu. L. Rev. 284. 
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and the Restatement provides that presumptively he promises to do 
so.® 

A recent case,® though conceding that such an interpretation is per- 
haps in accord with modern ideas, nevertheless declined to give effect to 
it. The courts have repeatedly taken the view, when the non-assigning 
party has sought damages for breach of a wholly executory contract, 
that the mere acceptance of an assignment does not bind the assignee to 
perform his assignor’s promises.*° Some stress has been laid on the 
fact that the assignee is not privy to the contract.‘ But this would 
seem to be immaterial; the assignee’s liability must rest, not on the 
original contract, but on the promise made to the assignor of which the 
other party can take advantage as beneficiary.'* Where that promise is 
express, the assignee is bound;'* the result should be the same if it is 
merely implied from acceptance of the assignment. In every instance 
found in which the assignor has sued the assignee for the damages 
caused by the latter’s non-performance, such a promise has been im- 
plied.'* And where the non-assigning party has himself performed, the 
assignee is held to the terms of the contract.’® It is said that he must 





8 ConTRACTS RESTATEMENT § 164(2). 

® Langel v. Betz, 250 N. Y. 159, 164 N. E. 890 (1928). A vendor who had 
contracted to sell land sued the assignee of the vendee for specific performance. 
The Supreme Court denied a motion to dismiss the complaint for failure to state 
a cause of action. Langel v. Hurwitz, 126 Misc. 463, 213 N. Y. Supp. 645 (1926), 
aff'd, 216 App. Div. 822, 215 N. Y. Supp. 875 (1926). The Appellate Division 
affirmed a decree of specific performance. Langel v. Betz, 224 App. Div. 266, 229 
N. Y. Supp. 712 (1928). The Court of Appeals reversed the decree, holding, in 
accordance with many previous New York decisions, that mere acceptance of the 
assignment did not import a promise to assume the obligations of the assignor, and 
that none could be implied from the demand for an extension of the closing day. 
See Note (1929) 6 N. Y. U. L. REv. 312; see (1929) 29 Cot. L. REv. 368. 

10 Urban v. Phy, 24 F.(2d) 494 (C. C. A. oth, 1928) ; Mound Valley Brick Co. 
v. Mound Valley, etc. Co., 258 Fed. 936 (D. Kan. 1911); Lisenby v. Newton, 
120 Cal. 571, 52 Pac. 813 (1898) ; Anderson v. New York, etc. Co., 132 App. Div. 
183, 116 N. Y. Supp. 954 (1909) ; Brimrose v. Matthews, 78 Wash. 32, 138 Pac. 319 
(1914). Contra: Herring v. Lumber Co., 163 N. C. 481, 79 S. E. 876 (1913). 

11 Mound Valley Brick Co. v. Mound Valley, etc. Co.; Lisenby v. Newton; 
Anderson v. New York, etc. Co., all supra note 10; Champion v. Brown, 6 Johns. 
Ch. 398 (N. Y. 1822). But see (1920) 8 Carir. L. REv. 119. 

12 ; Wirtiston, Contracts § 412; see Corbin, supra note 1, at 216; Grismore, 
supra note 7, at 287; (1921) 10 Carir. L. Rev. 62. 

18 Smith v. Flack, 95 Ind. 116 (1883) ; Wiggins Ferry Co. v. Chicago & Alton 
R. R., 73 Mo. 389 (1881) ; see Contracts RESTATEMENT § 160, Comment on Sub- 
section (4) ; and authorities cited supra note 12. In jurisdictions not enforcing third 
party beneficiary contracts a contrary result is, of course, reached. Goodyear Shoe 
Mach. Co. v. Dancel, 119 Fed. 692 (C. C. A. 2d, 1902). 

14 Imperial Refining Co. v. Kanotex Refining Co., 29 F.(2d) 193 (C. C. A. 8th, 
1928) ; Explosive Chemical Co. v. Gray, 124 Misc. 333, 207 N. Y. Supp. 638 (1925), 
rev'd on other grounds, 125 Misc. 918, 212 N. Y. Supp. 324 (1925); Atlantic, etc. 
R. R. v. Atlantic, etc. Co., 147 N. C. 368, 61 S. E. 185 (1908) ; Corvallis, etc. R. R. 
v. Portland, etc. Ry., 84 Ore. 524, 163 Pac. 1173 (1917). Cutting Packing Co. v. 
Packers’ Exchange, 86 Cal. 574, 25 Pac. 52 (1890), is based partly on Car. C1v. Copz 
(Deering, 1923) § 15869. 

15 Smith v. Rogers, 14 Ind. 224 (1860) ; Ducasse v. Yellow Taxi Operators Inc., 
224 App. Div. 516, 231 N. Y. Supp. 51 (1028); Dahthielm Garages v. Mercantile 
Ins. Co., 270 Pac. 434 (Wash. 1928). Robinson v. Rispin, 33 Cal. App. 536, 165 
Pac. 979 (1917), seems to be based on Cat. Crv. Cope § 1589. Contra: Smith v. 
Kellogg, 46 Vt. 560 (1874). 
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take the burdens with the benefits.‘° But this explains nothing.**’ The 
assignee’s liability, if any, is on a promise implied from acceptance of 
the assignment, not from acceptance of the non-assigning party’s per- 
formance,'* though the latter may be evidence of a novation. It there- 
fore follows that he should be equally liable whether or not the contract 
is wholly executory; to hold otherwise is to hold that a promise by the 
assignor to the assignee is or is not implied according to who is suing and 
under what circumstances. 

Direct relief against the assignee is most frequently sought, and de- 
nied, in suits by a vendor for specific performance of a contract to pur- 
chase land.’® Though there would appear to be no less reason for hold- 
ing the assignee here than in other situations, a distinction is sometimes 
suggested, based on the conception of the assignee as a purchaser of 
land.”° He is likened to a grantee who takes subject to a mortgage: ** 
he acquires encumbered property,”* but does not personally assume the 
purchase price. If the purchaser is in possession under a long term in- 
stallment contract while the vendor holds legal title as security, the 
situation resembles that of a mortgage, and assignment might be con- 
sidered to be like a grant by the mortgagor. If the parties so intended it, 
the presumption of a promise by the assignee might well be overcome. 
But such a situation did not exist in most of the cases that denied relief,* 





16 See note 15, supra. In Cutting Packing Co. v. Packers’ Exchange, supra note 
14, the right of the assignee to enforce the contract was held a “ benefit ” within the 
meaning of Cat. Civ. Cope § 1589, which provides that a voluntary acceptance of 
the benefit of a transaction is a consent to all obligations rising out of it. Nothing 
less than full performance by the non-assigning party is such a benefit. Wilson v. 
Beazley, 186 Cal. 437, 199 Pac. 772 (1921). 

17 The statement is true in the sense that the assignee cannot demand per- 
formance without tendering performance in return. Union Pac. Ry. v. Douglas 
County Bank, supra note 6; Pioneer Loan Co. v. Cowden, 128 Minn. 307, 150 
N. W. 903 (1915). But it begs the question. If the assignee was intended under 
the assignment to receive only benefits, he does not by accepting them promise to 
pay for them. Stone v. Owens, 105 Cal. 292, 38 Pac. 726 (1894); Prescott Co. v. 
Franklin Tool Works, 117 Wash. 283, 201 Pac. 308 (1921). 

18 The performance could not be consideration for a new promise by the 
assignee, for, by hypothesis, he was already entitled to receive it. 

19 Langel v. Betz, supra note 9; Urban v. Phy; Lisenby v. Newton, both supra 
note 10; Champion v. Brown, supra note 11; Wilson v. Beazley, supra note 16. 
Contra: Wightman v. Spofford, 56 Iowa 145, 8 N. W. 680 (1881). 

20 See the language in Atlantic, etc. R. R. v. Atlantic, etc. Co., supra note 14, 
at 380, 61 S. E. at 189. The New York cases seem to make this distinction. White- 
side, supra note 2, at 159. But the cases in which the assignee of an ordinary com- 
mercial contract has been held bound to perform fall within the classes suggested in 
notes 14 and 15 supra, and none of the land cases were of that character. 

21 Comstock v. Hitt, 37 Ill. 542 (1865); Lavelle v. Gordon, 15 Mont. 515, 39 
Pac. 740 (1895); Fisher v. Brown, 24 W. Va. 713 (1884); see Ames, Specific Per- 
formance For and Against Strangers to the Contract (1904) 17 Harv. L. Rev. 174. 
It is well settled that taking land subject to a mortgage does not bind the grantee 
personally to pay the mortgage debt. 1 Wixtiston, Contracts § 382. 

22 The vendor, having legal title, can foreclose and bar all rights under the con- 
tract. See Forbes v. Reynard, 46 Misc. 154, 156, 93 N. Y. Supp. 1097, 1098 (1905) ; 
3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 1260. 

23 Thus it often appears that the assignor was not in possession at the time of 
the assignment. Urban v. Phy, supra note 10; Tarpey v. Curran, 67 Cal. App. 575, 
228 Pac. 82 (1924) ; Forbes v. Reynard, supra note 22. 





944 HARVARD LAW REVIEW 


and most courts have treated the problem on contract principles.” 
That being so, the mortgage analogy cannot be pressed; it does not fol- 
low that because a buyer of land does not assume contractual duties 
that a buyer of a coniract does not do so either.*® 

But if acceptance of the assignment does not bind the assignee, his 
subsequent conduct cannot have that effect.*° Thus it has been held 
that an assignee does not assume the obligation to purchase by request- 
ing an extension of the closing time,” or by expressly demanding a con- 
veyance.** Even if a promise to render counter-performance could be 
spelled out of such equivocal ** acts, it would be without consideration 
unless the non-assigning party promised to do more than perform his 
contract obligations. And since without such a new contract the as- 
signee’s liability must rest on a promise made to his assignor, his pres- 
ent intention to perform is immaterial unless it can be regarded as indi- 
cating a similar intent at the time of the assignment.*° The courts have 
been extremely reluctant, however, to find that such an intent existed. 
Accordingly, even though a contract is expressly stated to be binding 
on a party’s heirs and assigns, the assignee by accepting an assignment 
of it does not bind himself to perform.* Yet, express assumption ex- 
cluded, it is difficult to find circumstances from which the assignor’s 
intent to substitute and the assignee’s intent to be substituted could 
better be inferred.** The result is that under accepted theories of inter- 
preting assignments, nothing but an express assumption or a novation 
can bind the assignee directly. 





24 The mortgage analogy is suggested only in the cases cited in note 21, supra. 
Generally, lack of privity is the ground for denying relief. See note 11, supra. 

25 Wightman v. Spofford, supra note 19; see Grismore, supra note 7, at 201. 
Clearly the mortgage analogy does not apply to an assignee of the vendor. Such 
an assignee was held not liable for damages for breach of the vendor’s covenant 
against incumbrances in Brimrose v. Matthews, supra note 10. Contra: Miller v. 
Beck, 72 Ore. 140, 142 Pac. 603 (1914) (on ground of estoppel) ; Collier v. Moore, 
31 Ga. App. 227, 120 S. E. 441 (1923) (on ground of inducing breach of contract). 

26 Taking possession and committing waste does nct bind the assignee of a pur- 
chaser of land. Champion v. Brown, supra note 11; Wilson v. Beazely, supra 
note 16; Tarpey v. Curran, supra note 23. Nor does paying installments of the pur- 
chase price. Lisenby v. Newton, supra note 10; Meyer v. Droegmueller, 165 Minn. 
245, 206 N. W. 391 (1925). But see (1926) 24 Micn. L. Rev. 716. 

27 Langel v. Betz, supra note 9. 

28 Wilson v. Beazley, supra note 16. The court in Langel v. Betz, supra note 9, 
expressly left this question open and intimated its disapproval of H. & H. Corp. v. 
Broad Holding Corp., 204 App. Div. 569, 198 N. Y. Supp. 763 (1923), which held 
the contrary. See (1923) 37 Harv. L. Rev. 162; (1923) 8 Corn. L. Q. 374; Note 
(1923) 23 Cor. L. Rev. 667. The language in Epstein v. Gluckin, 233 N. Y. 490, 
135 N. E. 861 (1922), might seem to indicate that seeking specific performance 
against the vendor would bind the assignee, but the holding was only that there 
would be no lack of mutuality at the time of giving the decree since the assignee 
must tender performance to get relief. See (1922) 36 Harv. L. Rev. 229. Contra: 
Lunt v. Lorscheider, 285 Ill. 589, 121 N. E. 237 (1918). 

29 Payment of installments might be made only to prevent foreclosure of the 
vendor’s lien. See Elliott v. Sackett, 108 U. S. 132, 142 (1883). And a demand for 
performance is not inconsistent with the position that the assignee acquired only 
rights. See note 17, supra. 

80 Cf. Senninger v. Rowley, 138 Iowa 617, 116 N. W. 695 (1908). 

81 Mound Valley Brick Co. v. Mound Valley, etc. Co., supra note 10; Forbes v. 
Reynard, supra note 22. 

82 This is conceded in Forbes v. Reynard, supra note 22, but it is said that no 
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IMPEACHMENT OF TORRENS TITLES. — The Torrens system of land 
registration, which has now been introduced in nineteen states,’ was 
designed to simplify existing methods of conveyancing by clothing the 
registered owner of land with an incontestable title.2 But the buoyant 
optimism of its early advocates * seems not to have been shared by land- 
owners, who have largely failed to avail themselves of its provisions.* 
In the main, this reluctance may be attributed to the relatively great 
expense of registration. Nor has the original ideal of indefeasibility of 
title remained unimpaired. The statutes themselves have not purported 
to make the register literally conclusive,* and numerous decisions, by 
construction of the acts, have introduced further exceptions to the basic 
principle of finality.” 

The initial step for registration is a legal proceeding in rem.2 The 
decree which vests title in the registrant may, like any other judgment, 
be impeached for fraud ® or lack of jurisdiction.° Adverse claimants 
or persons in possession of the land ** will therefore not be bound unless 





promise to pay the purchase price can be implied because the promise to pay the 
debt of another must be in writing under the Statute of Frauds. On this theory all 
oral third party beneficiary contracts must be in writing. But this is clearly not 
law. 1 Witxiston, Contracts § 478; McGregor Subdivision Co. v. Mabie, 194 
Iowa 1259, 191 N. W. 117 (1922). 


1 See Bordwell, Registration of Title to Land (1927) 12 Iowa L. Rev. 114, 115. 
Fs See Niblack, Pivotal Points in the Torrens System (1915) 24 Yate L. J. 274, 
276. 

8 See Beale, Registration of Title to Land (1893) 6 Harv. L. Rev. 369; Hassam, 
Land Transfer Reform (1891) 4 id. 271; Mackay, Registration of Title to Real 
Estate (1897) 11 id. 301. 

* See Bordwell, supra note 1. Where there is a highly developed system of 
title insurance, resort to registration is less necessary. See Book Review (1919) 
32 Harv. L. Rev. 297. 

5 See Bordwell, supra note 1, at 137; Book Review (1919) 32 Harv. L. Rev. 297. 

6 For example, in the Massachusetts statute there are the following exceptions: 
(a) liens, claims and rights of the United States; (b) taxes within two years; (c) 
highways and public ways; (d) short term leases; (e) statutory special assess- 
ments. Mass. Gen. Laws (1921) c. 185, § 46; cf. Morse v. City of Revere, 248 
Mass. 569, 143 N. E. 621 (1924) ; In re Seick, 46 Cal. App. 363, 189 Pac. 314 (1920). 

7 Hocc, REGISTRATION OF TITLE TO LAND THROUGHOUT THE EMPIRE (1920) 94; 
Staples, The Conclusiveness of a Torrens Certificate of Title (1924) 8 Munn. L. 
REv. 200; (1920) 8 Carir. L. Rev. 450; (1929) 42 Harv. L. Rev. 837. As to the 
application, without express mention, to registered land of statutes giving a lien on 
realty, see Hacken v. Isenberg, 288 Ill. 589, 124 N. E. 306 (1919) (mechanic’s lien). 

8 Cooper v. Buxton, 186 Cal. 330, 199 Pac. 6 (1921) ; Tyler v. Judges of Court 
of Registration, 175 Mass. 71, 55 N. E. 812 (1900); see Carino v. Philippine 
Islands, 212 U.S. 449, 456 (1909). Unless provision is made that initial registration 
be conducted by court proceedings, the statute is open to attack as conferring judicial 
ps upon the registrar. People ex rel. Kern v. Chase, 165 Ill. 527, 46 N. E. 454 

1896). 

® This is true even without express exception in the statute. Baart v. Martin, 
99 Minn. 197, 108 N. W. 945 (1906). 

10 Thus, lands belonging to the United States cannot be affected by registration, 
since the state has no jurisdiction over the subject matter. Shevlin-Mathieu Lum- 
ber Co. v. Fogarty, 130 Minn. 456, 153 N. W. 871 (1915). While the sovereign 
cannot be sued without its consent, the legislature may expressly enact that the 
registration proceedings shall be conclusive as to the state’s claims against the land. 
In re National Bond & Security Co., 96 Minn. 119, 104 N. W. 678 (1905); cf. 
National Bond & Security Co. v. Daskam, 91 Minn. 81, 97 N. W. 458 (1903). 

11 Follette v. Pacific Light & Power Corp., 189 Cal. 193, 208 Pac. 295 (1922); 
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appropriate means are taken to give them notice of the attempted exer- 
cise of jurisdiction,’* nor will the defect be cured by subsequent negotia- 
tion of the title to a bona fide purchaser.* Similarly, if the decree 
incorporates a greater amount of land than that described in the petition 
for registration, persons adversely affected, having been misled to their 
detriment, will not be bound; ** and since the defect appears affirma- 
tively on the judgment roll, it may be collaterally assailed.° Where two 
certificates of title have been issued covering the same land, both obvi- 
ously cannot be indefeasible, and the courts in such a situation have 
uniformly held that the prior in time prevailed.*® 

Defects of fraud,’ however, or failure to exercise due diligence in 
ascertaining the existence of adverse claimants ** are subject only to 
direct attack. The courts have thus set aside as fraudulent decrees ob- 
tained where known claimants had been neither named nor served,'® or 
the applicant had relied on a deed known to be forged,”° or the title been 
registered in order to hinder or defraud creditors.2!_ And, where a known 
party has been served but induced not to contest the application by 
false representations of the registrant, a constructive trust will be im- 
posed in his favor.** If, however, the claimant attacking the decree was 





see State ex rel. Douglas v. Westfall, 85 Minn. 437, 443, 89 N. W. 175, 177 (1902); 
cf. Rasch v. Rasch, 278 Ill. 261, 115 N. E. 871 (1917). 

12 See Conriict or Laws RestaTEMENT (Am. L. Inst. 1926) §$ 106. 

18 Follette v. Pacific Light & Power Corp., supra note 11. 

14 Sackett v. Morse, 53 Cal. App. 592, 200 Pac. 742 (1921) ; Petition of Furness, 
62 Cal. App. 753, 218 Pac. 61 (1923); see (1923) 12 Catir. L. Rev. 49. But cf. 
City of New York v. Wright, 243 N. Y. 80, 152 N. E. 472 (1926). 

15 Petition of Furness, supra note 14; see Henry v. White, 123 Minn. 182, 184, 
143 N. W. 324, 325 (1013) ; Staples, supra note 7, at 210. 

16 Legarda v. Saleeby, 31 P. I. 590 (1915) ; Lloyd v. Mayfield, 7 Aust. L. T. 48 
(1885) ; see Note (1916) 29 Harv. L. Rev. 772. 

17 State ex rel. Coburn v. Ries, 123 Minn. 397, 143 N. W. 981 (1913) ; Jones v. 
Wellcome, 141 Minn. 352, 170 N. W. 224 (1919). 

A purchaser in good faith for a valuable consideration will be protected. White 
v. Ainsworth, 62 Colo. 513, 163 Pac. 959 (1917); Henry v. White, supra note 15. 
On principle, he should be protected even though the defect appears affirmatively, 
for to charge him with notice of all the registration proceedings would impose too 
great a burden upon facility in transferring registered land. 

18 Meighan v. Rohe, 166 App. Div. 175, 151 N. Y. Supp. 785 (1915) ; see Parten- 
felder v. People, 211 N. Y. 355, 363, 105 N. E. 675, 678 (1914). 

19 Gill v. Frances Investment Co., 19 F.(2d) 880 (C. C. A. oth, 1927) ; Baart v. 
Martin, supra note 9; Rock Run Iron Co. v. Miller, 156 Ga. 136, 118 S. E. 670 
(1923) ; Sherman v. Carman, 169 App. Div. 17, 154 N. Y. Supp. 484 (1915) ; Kirk 
v. Mullen, 100 Ore. 563, 197 Pac. 300 (1921). 

20 Rock Run Iron Co. v. Miller, supra note 19; In re Adams, 20 D. L. R. 293 
(1914). But it would seem that one who purchases in good faith without notice of 
the forgery would be protected. See Gibbs v. Messer, [1891] A. C. 248, 257. 

21 Morris v. Small, 160 Fed. 142 (D. Mass. 1908) ; Cunningham v. Bright, 228 
Mass. 385, 117 N. E. 909 (1917) ; Colechin v. Wade, 3 Vict. L. R. 266 (1878). 

22 Cf. Hammel v. Feigle, 143 Minn. 115, 173 N. W. 570 (1919) ; Im re Lee, 171 
Minn. 182, 213 N. W. 736 (1927); Raleigh v. McGrath, 3 Vict. L. R. 250 (1877) ; 
Loke Yew v. Port Swettenham Rubber Co., [1913] A. C. 491, 504. The question 
whether the Torrens system abrogates the doctrine of resulting trusts has never 
been clearly raised in the United States. Resulting purchase money trusts of 
registered land have been recognized in the British Empire, and the register to this 
extent is inconclusive. McKie v. McKie, 23 Vict. L. R. 489 (1898) ; see Fonseca v. 
Jones, 14 West. Rep. 148, 156 (Manitoba 1910) ; Hose, op. cit. supra note 7, at 108. 
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unknown to the applicant at the time of registration, his rights in the 
land are necessarily concluded by the judgment.?* In case of error by 
the court ** or irregularities in the proceedings,”> the aggrieved party 
can preserve his right to object only by an appeal within the prescribed 
time limits. His only recourse thereafter is against the assurance fund 
created pursuant to the statute.?7 Such limitations are essential if the 
Torrens title is to possess any advantages over a mere recorded deed. 
Less clearly settled is the degree to which subsequent registrations are 
conclusive once land has been brought under the Torrens system. The 
statutes uniformly provide that the operative act in passing title shall 
be registration of the transfer,?* as a condition precedent to which the 
owner’s duplicate certificate must be presented.”® The purchaser’s inter- 
est before registration has been described as an equitable interest in land 
as against the vendor, or as an equitable right to registration.*° 
Although the statutes explicitly or implicitly provide that dealings with 
the land prior to registration shall operate only as a contract between the 
parties and shall not bind the land,** it may be surmised that the usual! 
incidents of equitable conversion still attach.** With respect to the 
effect of notice of unregistered conveyances on the purchaser’s title, 
there are two distinct types of statutes: those which enact expressly that 
notice of itself shall not constitute fraud,** and those without such pro- 
vision.** Under the former, only actual fraud will defeat the registered 
purchaser’s title,*° and this will not be presumed from mere knowledge 





23 Mills v. Denver, etc. R. R., 198 Fed. 137 (D. Colo. 1912); Mooney v. 
Valentynovicz, 255 Ill. 118, 99 N. E. 344 (1912) ; Doyle v. Wagner, 108 Minn. 443, 
122 N. W. 316 (1909). 

24 Jones v. York County, 26 F.(2d) 623 (C. C. A. 8th, 1928); Paahoa v. 
Swinton, 20 Hawaii 355 (1910); Drake v. Fraser, 105 Neb. 162, 179 N. W. 393 
(1920) ; cf. (1910) § Int. L. Rev. 186. So, where one of the parties has made a mis- 
take. Sackett v. Morse, 53 Cal. App. 592, 200 Pac. 742 (1921) ; Studley v. Kip, 245 
Mass. 242, 139 N. E. 485 (1923); Murphy v. Borgen, 148 Minn. 375, 182 N. W. 449 
(1921). 

25 Rubin v. Smith, 122 Misc. 5, 202 N. Y. Supp. 861 (1923); Floral Park 
Mut. Co., Inc. v. Fiske, 128 Misc. 349, 218 N. Y. Supp. 128 (1926); Lewis v. 
Chamberlain, 69 Ore. 476, 139 Pac. 571 (1914). 

26 Dewey v. Kimball, 89 Minn. 454, 95 N. W. 317, 895, 96 N. W. 704 (1903) ; 
see Sackett v. Morse, supra note 24; Rasch v. Rasch, supra note 11. 

27 Jones v. York County, supra note 24. 

28 E.g., Cat. Gen. Laws (Deering, 1923) c. 8589, § 55; Inu. Rev. Strat. (Cahill, 
1927) c. 30, § 102; Mass. Gen. LAws (1921) c. 185, § 57. 

29 Beale, supra note 3, at 371; Va. Gen. Laws (1923) $5259; WasH. Comp. 
Stat. (Remington, 1922) § 10678. 

80 Great West Permanent Loan Co. v. Friesen, [1925] A. C. 208; see Malaguti 
v. Rosen, 160 N. E. 532, 538 (Mass. 1928) ; Hoce, op. cit. supra note 7, at 111-18. 
But cf. In re Lee, 171 Minn. 182, 213 N. W. 736 (1927). 

81 See note 28, supra. 

32 An unregistered mortgagee will prevail over the heirs and legatees of the regis- 
tered proprietor on the latter’s death. Federal Nat. Bank v. Gaston, 256 Mass. 471, 
152 N. E. 923 (1926). Quaere, however, as to risk of loss, if under a contract to sell 
registered land, the property were damaged before registration of the transfer. 

33 E.g., Cat. Gen. Laws (Deering, 1923) c. 8589, § 36; Inu. Rev. Stat. (Cahill, 
1927) c. 30, § go. 

34 E.g., Coto. Comp. Laws (1922) c. 103, § 4956; Minn. Stat. (Mason, 1927) 
c. 65, § 8271; see Hose, op. cit. supra note 7, at 120. 

85 Assets Co., Ltd. v. Mere Roihi, [1905] A. C. 176, 210; cf. Loke Yew v. Port 
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of the existence of an unregistered conveyance.*® Despite a suggestion 
to the contrary,*’ it would seem that the result ought not to be different 
under the second type of statute.*® However that may be, constructive 
notice, either from recording of the unregistered grantee’s interest *° or 
from his possession of the land,*® should not defeat the title of a pur- 
chaser who obtains registration. Nevertheless, such a purchaser ought 
not to be permitted to rely entirely upon the owner’s duplicate certificate, 
and he is chargeable with all encumbrances and conveyances which ap- 
pear upon the original certificate in the registrar’s office.** On the other 
hand, the conclusiveness of the certificate, perhaps logically, has not 
been made to operate to the disadvantage of a bona fide purchaser. 
Thus, an easement appurtenant will pass with the certificate of title of 
the dominant tenement, even though it is not noted thereon.*? 

It seems, therefore, that a Torrens title has not that degree of con- 
clusiveness with which it is commonly credited by landowners. In the 
face of the double defects of expense and partial defeasibility, it is essen- 
tial to the future efficacy of the system that the possible grounds for 
impeaching certificates be reduced to a minimum, either by judicial 
decision or statutory amendment. 





RECENT CASES 


ADMINISTRATIVE LAw —JupicraL ControL—ReEview oF ACTION OF 
FEDERAL Raprio ComMMIssion. — The Radio Act of 1927, as amended by the 
Act of March 28, 1928, provides for the establishment of a Federal Radio 
Commission with power to regulate and license broadcasting stations. 44 
Stat. 1162; 47 U. S. C. (Supp. 1928) § 81. The country is divided into five 
zones and the commission directed to maintain as nearly as possible an equal 
allocation of broadcasting licenses for each zone. Licenses are to be issued 





Swettenham Rubber Co., supra note 22; Hogg, Notice and Fraud in Land Registries 
(1913) 29 L. Q. REv. 434. 

36 Bjornberg v. Meyers, 212 Ill. App. 257 (1918) ; see Waimiha Sawmilling Co. 
v. Waione Timber Co., [1926] A. C. 101, 107; cf. Chicago & Riverdale Lumber 
Co. v. Vellenga, 305 Ill. 415, 137 N. E. 212 (1922). 

87 See Staples, supra note 7, at 208. 

88 The mere omission to provide expressly that knowledge of an unregistered 
interest is not fraud would not seem to justify a different construction. See Sterling 
Nat. Bank v. Fischer, 75 Colo. 371, 226 Pac. 146 (1924); Brace v. Superior Land 
Co., 65 Wash. 681, 118 Pac. 910 (1911) ; Hose, op. cit. supra note 7, at 125. 

89 Sterling Nat. Bank v. Fischer, supra note 38; Hacken v. Isenberg, supra 
note 7; Application of Bickel, 301 Ill. 484, 134 N. E. 76 (1922); McMullen & Co. 
v. Croft, 96 Wash. 275, 164 Pac. 930 (1917). But cf. Malaguti v. Rosen, supra 
note 30. 

40 Sterling Nat. Bank v. Fischer, supra note 38; Abrahamson v. Sudman, 174 
Minn. 24, 218 N. W. 246 (1928) ; see (1928) 12 Munn. L. Rev. 551. But cf. Follette 
v. Pacific Light & Power Corp., supra note 11. 

41 Christenson v. Christenson, tog Ore. 396, 219 Pac. 615 (1923); cf. Cape 
Lookout Co. v. Gold, 167 N.-C. 63, 83 S. E. 3 (1914). 

42 Dubinsky v. Cama, 261 Mass. 47, 158 N. E. 321 (1927); Verez y Samanello 
v. Gonzalez, 17 P. I. 343 (1910). But cf. Battelle v. New York, etc. R. R., 211 
Mass. 442, 97 N. E. 1004 (1912) (requiring registration of easement on certificate 
of a servient tenement under the registration system). 
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only upon a showing by the applicant that public convenience, interest, 
or necessity will be served thereby. An appeal is allowed from the action 
of the commission to the Court of Appeals of the District of Columbia, 
which may “alter or revise the decision appealed from and enter such 
judgment as to it may seem just.” The commission drew up a plan allocating 
an equal number of exclusive wave-length channels to each zone. The appli- 
cant, operator of station WGY, sought a renewal of its license to use one 
of such channels, and it was granted subject to a proviso that time be shared 
with another station. From a refusal to renew unconditionally, it appealed. 
Held, that public convenience, interest, and necessity would be better served 
by an unconditional license. Judgment that the commission issue such 
license. General Electric Co. v. Federal Radio Commission, U. S. Daily, 
Feb. 27, 1929, at 3186 (Ct. of App. D. C.). 

Radio broadcasting has been adjudged a fit subject for federal regulation 
under the commerce clause, and the Act held not to be a violation of the 
due process provision in the Fifth Amendment. White v. Federal Radio 
Comm., 29 F.(2d) 113 (N. D. Ill. 1928); United States v. American Bond 
& Mortgage Co., U. S. Daily, March 11, 1929, at 70 (N. D. Ill). Nor, 
as affirmed in the instant case, does the fact that licenses are to be granted 
only on a showing of public convenience, interest, or necessity amount 
to an unconstitutional delegation of legislative powers, since the standard 
is sufficiently definite. United States v. American Bond & Mortgage Co., 
supra; Colorado v. United States, 271 U. S. 153 (1926); cf. Mutual Film 
Corp. v. Industrial Comm., 236 U. S. 230 (1915); State v. Darazzo, 97 Conn. 
728, 118 Atl. 81 (1922); INTERSTATE COMMERCE Act, 41 STAT. 477 (1920), 
49 U. S. C. §1,(18) (1926). Ordinarily, when a court reviews the action of 
a federal administrative commission, it is limited to determining whether 
such action is so arbitrary, discriminatory, or unreasonable as to be beyond 
the jurisdiction of the board. Interstate Commerce Comm. v. Illinois Cent. 
R. R., 215 U. S. 452 (1910); Interstate Commerce Comm. v. Union Pac. 
R. R., 222 U. S. 541 (1912). And the existence of a plan for regulation 
which is fair in its essential elements will weigh heavily in favor of the 
commission’s decision. Intermountain Rate Cases, 234 U. S. 476 (1914). 
But by granting a revisory power, the statute transforms the court for this 
purpose into a higher administrative body, which may act de novo. Keller 
v. Potomac Elec. Power Co., 261 U.S. 428 (1923); cf. United States v. Duell, 
172 U. S. 576 (1899); Baldwin Co. v. Howard Co., 256 U. S. 35 (1921). 
This is possible, since the District of Columbia tribunal is not an inferior 
federal court. Keller v. Potomac Elec. Power Co., supra; cf. United States v. 
Ferreira, 13 How. 40 (U. S. 1851); Davis, Law or Rapro (1927) 75. But 
the commission’s plan, prepared by experts to remedy the chaos of radio 
interference, permitted only a limited number of licenses to be issued and, 
in the interest of uniform control of the situation, the court should refuse to 
disturb the rulings of the administrative board unless they are arbitrary or 
unreasonable. 


Acency — Scope oF AGENT’s AUTHORITY — LIABILITY OF PRINCIPAL TO 
BONA FIDE PURCHASER OF CHECK FroM AGENT WITHOUT AUTHORITY TO 
InporsE. — The defendant, payee of a check, gave it unindorsed to an agent 
with instructions not to indorse it, but to deposit it as security for the rental 
of an airplane to be selected by the agent. The agent forged the defendant’s 
indorsement and transferred the check to the plaintiff, a bona fide purchaser 
for value. The plaintiff sued on the check after the drawee bank had 
refused to honor it. The Negotiable Instruments Law provides that no right 
to enforce the payment of an instrument against any party thereto can be 
acquired under a forged signature, or one made without authority, “ unless 
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the party against whom it is sought to enforce such right is precluded from 
setting up the forgery or want of authority.” Onr1o Gen. Cope (Page, 1926) 
§ 8128; NecoriaBLE INSTRUMENTS Law § 23. From a judgment for the 
plaintiff, the defendant appealed. Held, that the defendant was precluded 
from setting up the defense of forgery. Judgment affirmed. Pyper v. Climer, 
163 N. E. 640 (Ohio App. 1928). 

The word “precluded” in this statute is synonymous with “ estopped.” 
Baskett v. Ohio Valley Banking, etc. Co., 214 Ky. 41, 281 S. W. 1022 (1926); 
Home Credit Co. v. Fouch, 142 Atl. 515 (Md. 1928); Olsgard v. Lemke, 
32 N. D. 551, 156 N. W. 102 (1916). But the mere delivery of possession 
of an unindorsed negotiable instrument is not enough to estop the owner. 
Doeren v. Krammer, 141 Minn. 466, 170 N. W. 609 (1919). In this respect, 
such an instrument should be treated as chattels are. Doeren v. Krammer, 
supra; cf. Levi v. Booth, 58 Md. 305 (1882) (delivery of possession of 
chattel). Nor can the result be justified on any theory of agency. There is 
no actual or apparent authority. Doeren v. Krammer, supra; Jackson v. 
National Bank, 92 Tenn. 154, 20 S. W. 802 (1893). Nor did the agent have 
a power to bind his principal. Note (1929) 42 Harv. L. REv. 685, n.13. 
Where the agent is given possession plus authority to deal with the title, 
his acts, to bind the principal, must at least be of the same nature as those 
authorized. Thus, even in the absence of authority or apparent authority, 
a pledge for a greater or less amount than that authorized may bind the 
principal. Brocklesby v. Temperance Building Society, [1895] A. C. 
173; Fry v. Smellie, [1912] 3 K. B. 282. But authority to pledge has been 
held not to give power to sell. Silberfeld v. Solomon, 70 Colo. 413, 202 Pac. 
113 (1920); Decker & Sons v. Milwaukee Cold Storage Co., 173 Wis. 87, 180 
N. W. 256 (1920); Note (1929) 42 Harv. L. Rev. 685, n.13; cf. Kelley v. 
Pelt, 220 S. W. 199 (Tex. Civ. App. 1920). Although the courts seem to be 
extending the principal’s liability, on the ground that he who makes use of an 
agent should suffer for unauthorized acts, rather than innocent third persons, 
the further the liability is extended the weaker becomes the policy behind it. 
While, under established principles, authority to pledge without indorsement 
should not give a power to sell with indorsement, the future may well see 
such an extension of the present rule, in accordance with the principal case. 


BANKRUPTCY — PREFERENCE — TIME OF IssUE OF CHECK AS DETERMIN- 
ING WHETHER THE TRANSFER IS WITHIN THE PREFERENCE Pertop.—A 
check which was issued to a creditor more than four months before a petition 
in bankruptcy was filed against the drawer was presented to and paid by 
the drawee within the four-month period. The trustee in bankruptcy sought 
to recover the amount of the check. 30 Stat. 562 (1898), 11 U. S. C. § 96 
(1926). Held, that the time of issue is the operative date in determining 
whether the payment was within the preference period. Judgment for the 
defendant. Latrobe v. J. H. Cross Co., Inc., 29 F.(2d) 210 (E. D. Pa. 1928). 

The purpose of the Bankruptcy Act in providing against preferences is to 
guarantee to unsecured creditors an equal share in the unencumbered 
property which the bankrupt owned within four months of the filing of the 
petition. See Jn re Cotton Mfrs. Sales Co., 209 Fed. 629, 658 (E. D. Pa. 
1913); Note (1914) 62 U. or Pa. L. Rev. 631. Property interests of cred- 
itors created within that period may be divested. Jn re Moyer, 93 Fed. 188 
(E. D. Pa. 1899); Jn re Lyon, 121 Fed. 723 (C. C. A. 2d, 1903); cf. In re 
Frazin, 201 Fed. 86 (C. C. A. 2d, 1912). But property interests created 
before that time are not obnoxious to the provision against preferences, even 
though the creditor first realized on the property within the period. 
2 Cottier, BANKRUPTCY (13th ed. 1923) 1254; 4 REMINGTON, BANKRUPTCY 
(3d ed. 1923) § 1778; (1925) 38 Harv. L. Rev. 977. Whether a preference 
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exists in the principal case should therefore depend upon when a property 
interest was first created in the creditor. Cf. Early v. Electro Bleaching Gas 
Co., 90 Misc. 613, 153 N. Y. Supp. 698 (1915). Though the authorities at 
common law were not uniform, it is expressly provided in the Negotiable 
Instruments Law that a check does not of itself operate as an assignment, 
and that the drawee is not liable thereon until certification. NEGOTIABLE 
INSTRUMENTS Law § 189; Brapy, BANK CHeEcks (2d ed. 1926) §10. All 
that the payee can be said to have obtained at issue is a property interest 
in the instrument itself, and a power to collect from the drawee. But since 
the payee continues to be an unsecured creditor, the property interest in the 
instrument would not seem to be such an interest as § 60(a) of the Bank- 
ruptcy Act contemplates. Nor does the power to collect change the cred- 
itor’s situation, since the drawer may order payment stopped at any time 
before certification. Brapy, BANK CHEcKs § 214. The date of issue would 
certainly not be vital if the check were post-dated. Jn re Lyon, supra; see 
Watchmaker v. Barnes, 259 Fed. 783, 788 (C. C. A. 1st, 1919). Nor would 
it be so were there no funds with the drawee. Goodfellow v. Webber Lumber 
& Supply Co., 257 Mass. 503, 154 N. E. 187 (1926). And it would 
seem that the same result should be reached even though the check is prop- 
erly dated and the drawee in funds. No property interest passes 
from the drawer to the creditor until the check is certified or paid, and this 
date should be decisive in determining whether there has been a preference. 
In re Frazin, supra; see Goodfellow v. Webber Lumber & Supply Co., supra, 
at 506, 154 N. E. at 188. 


BANKRUPTCY — PROVABLE CLAIMS — PROVISION THAT BANKRUPTCY OF 
LESSEE SHALL TERMINATE LEASE AS GIVING LESSOR A PROVABLE CLAIM FOR 
Future Rent. — The claimant was lessor under a lease for a term of two 
years reserving a yearly rental, payable monthly, and providing that the 
filing of any petition in bankruptcy by or against the lessee should be deemed 
a breach of the lease, and that thereupon the lease should terminate and the 
lessor become entitled to damages in the amount of the rent reserved for the 
residue of the term. Upon the lessee’s adjudication in bankruptcy, the lessor 
filed a claim for damages equal to the rent for the remainder of the term. 
From a decree disallowing the claim, he appealed. Held. that the claim is not 
one for future rent, but for liquidated damages which became due simul- 
taneously with the filing of the petition in bankruptcy and is, therefore, prov- 
able under § 63(a)4 of the Bankruptcy Act. Decree reversed. Taylor v. 
Kothe, 30 F.(2d) 77 (C. C. A. 1st, 1929). 

Rent which has not yet accrued at the time of the lessee’s bankruptcy does 
not constitute a provable claim; no obligation arises until the rent issues from 
the ground on the rent day. Jn re Sherwoods, Inc., 210 Fed. 754 (C. C. A. 2d, 
1913); Im re Cushman, 3 F.(2d) 449 (S. D. N. Y. 1924); see Wm. Filene’s 
Sons Co. v. Weed, 245 U. S. 597, 601 (1918); McLaughlin, Amendment 
of the Bankruptcy Act (1927) 40 Harv. L. Rev. 583, 608. Nor has the 
rule that bankruptcy constitutes an anticipatory breach of an executory 
contract, making a claim for damages for future non-performance abso- 
lutely due and provable, been applied to leases. Cf. Central Trust Co. v. 
Chicago Auditorium Ass’n, 240 U. S. 581 (1916) (contract to supply a serv- 
ice); see McLaughlin, supra, at 605 et seg.; Note (1914) 27 Harv. L. Rev. 
469; 1 TrFFANY, LANDLORD AND TENANT (1910) 94; cf. In re Mullins Clothing 
Co., 238 Fed. 58 (C. C. A. 2d, 1916) (steps taken prior to bankruptcy to 
dissolve corporation held anticipatory breach of lease). A provision that the 
bankruptcy of the lessee shall terminate the tenancy and give the lessor 
a provable claim for damages has frequently been held inoperative. Watson 
v. Merrill, 136 Fed. 359 (C. C. A. 8th, 1905); Slocum v. Soliday, 183 Fed. 
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410 (C.C. A. 1st, 1910). Contra: In re Keith-Gara Co., 203 Fed. 585 (E. D. 
Pa. 1913), afd, 213 Fed. 450 (C. C. A. 3d, 1914); see 2 REMINGTON, 
BANKRUPTCY (3d ed. 1923) 195; 1 TIFFANY, Op. cit. supra, at 1190; (1910) 
24 Harv. L. Rev. 150. This seeming conflict can be explained in part by a 
distinction between those provisions in which bankruptcy is made a condition 
subsequent with a right of reéntry, and those in which it is made a special 
limitation. See 2 TIFFANY, op. cit. supra, at 1368 et seg. In the former, there 
can be no absolute claim until the lessor has reéntered. Slocum v. Soliday, 
supra; cf. Jandrew v. Bauche, 29 F.(2d) 346 (C. C. A. 5th, 1929). In the 
present case, the clause was one of special limitation, and in addition it was 
provided that the measure of damages was to be the rent for the unexpired 
term. The court’s decision that this was a valid provision for liquidated 
damages seems hard to justify. Jn re Barnett, 12 F.(2d) 70 (S. D. N. Y. 
1925), aff'd, 12 F.(2d) 73 (C. C. A. 2d, 1926); cf. In re Caswell-Massey Co., 
208 Fed. 571 (S. D..N. Y. 1910). But cf. In re Frey, 26 F.(2d) 472 (E. D. 
Pa. 1928); 1 TIFFANY, op. cit. supra, at 1053. The dissenting opinion con- 
tended that such a penalty clause was an attempted fraud on the lessee’s 
general creditors, and should bar the lessor from relief. This is not the usual 
effect of a penalty provision. Jn re Bevier Wood Pavement Co., 156 Fed. 
583 (S. D. N. Y. 1907); cf. Board of Commerce v. Security Trust Co., 225 
Fed. 454 (C. C. A. 6th, 1915). Given actual proof of loss, a holding which 
denied the lessor commensurate relief, in the absence of proof of fraudulent 
intent, would seem unduly harsh. Nor should the attempt to make the 
lessor’s claim provable be deemed an evasion of the Bankruptcy Act. On the 
contrary, such measures seem to further the policy of the Act, in that they 
tend more completely to clear up the bankrupt’s liabilities. 


CONSTITUTIONAL LAW— LEGISLATIVE PowERS— CONSTITUTIONALITY OF 
LicENSE TAX ON FoREIGN CORPORATION MEASURED BY CAPITAL Stock. —A 
Washington statute levies a filing fee and annual license tax upon domestic 
and foreign corporations doing business within the state. WasH. Comp. Start. 
(Remington, Supp. 1927) §§ 3836, 3841. The amount charged is graded in 
proportion to the total authorized capital stock of the corporation with 
maximum limits of $3,000 for both the fee and the tax. The plaintiff was a 
Maine corporation, engaged in both local and interstate business, with an 
authorized capital stock of $45,000,000 of which less than $30,000,000 had 
been issued. Its annual sales approximated $200,000,000, of which a little 
more than $1,000,000 were made in Washington, less than half of these being 
intrastate. A filing fee of $545 and an annual license fee of $580 were 
demanded of the corporation for the privilege of carrying on its local business. 
It refused to pay these charges, and sought an injunction against the en- 
forcement of the statute in the district court, which was denied. 24 F.(2d) 
124 (W. D. Wash. 1928). The plaintiff appealed. Held, that the statute is 
unconstitutional as a burden on interstate commerce and an attempt to tax 
extra-state property. Judgment reversed. Cudahy Packing Company v. 
Hinkle, 49 Sup. Ct. 204 (U. S. 1929). 

A franchise tax on a foreign corporation for the privilege of doing intra- 
state business may be invalid if it burdens interstate commerce or reaches 
property outside of the state. Western Union Tel. Co. v. Kansas, 216 U. S. 
1 (1910) ; Looney v. Crane Co., 245 U.S. 178 (1917); International Paper Co. 
v. Massachusetts, 246 U. S. 135 (1918). At one time it was held that statutes 
which provided for a reasonable maximum tax, such as the enactment in this 
case, were valid. Baltic Mining Co. v. Massachusetts, 231 U. S. 68 (1913); 
Cheney Bros. v. Massachusetts, 246 U. S. 147 (1918); General Ry. Signal 
Co. v. Virginia, 246 U. S. 500 (1918). But the court has said that the lan- 
guage in the Baltic case implying that a tax may be saved from invalidity 
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because of its relative minuteness “is now definitely disapproved.’’ See 
Alpha Cement Co. v. Massachusetts, 268 U. S. 203, 218 (1925); (1928) 27 
Micu. L. Rev. 108. And the instant decision seems to settle that a privilege 
tax cannot be measured by the total capital stock of a foreign corporation. 
The dissenting opinion by Mr. Justice Brandeis, in which Mr. Justice Holmes 
joined, lays stress upon the fact that in substance the tax produces no dis- 
criminatory burden on interstate commerce. It is difficult to see why such 
a test is not a proper one for objections raised under the commerce clause. 
Cf. Galveston, etc. Ry. v. Texas, 210 U. S. 217, 227 (1908); Powell, 
Indirect Encroachment on Federal Authority (1918) 31 Harv. L. Rev. 572 
et seg. But due process denies the right to tax extra-state property. Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); St. Louis 
Compress Co. v. Arkansas, 260 U.S. 346 (1922). And a license tax measured 
by total capital stock seems more calculated to produce such a result than 
other indirect charges. Looney v. Crane Co., supra; cf. Adams Express Co. 
v. Ohio State Auditor, 165 U. S. 194 (1897). The decision seems in line 
with the recent emphasis on the Fourteenth Amendment. Note (1929) 
42 Harv. L. Rev. 676. And it has been forecast by several state adjudica- 
tions invalidating similar statutes. Perkins Mfg. Co. v. Jordan, 200 Cal. 667, 
254 Pac. 551 (1927); Minneapolis Steel & Mach. Co. v. Crockett, 263 Pac. 
926 (Utah, 1928); cf. Great Northern Ry. v. Washington, 147 Wash. 
630, 267 Pac. 506 (1928). The further question was raised but not decided, 
as to whether the statute was also unconstitutional because the basis of 
measurement was authorized rather than issued stock. Cf. Air-Way Corp. 
v. Day, 266 U.S. 71 (1924). 


ConsTRUCTIVE Trusts—GrouNpDS: BreAcH oF Fipuciary Duty— 
SECRET ACQUISITION BY JOINT LESSEE OF NEw LEASE INVOLVING SAME 
PREMISES. — A, a real estate operator, having acquired a twenty year lease 
on a certain business corner, entered into a written agreement with B, an 
investor without real estate experience, for the sharing of expenses and 
profits of the adventure, whereby A was to have exclusive control of the 
enterprise. This agreement was not disclosed to the lessor. Shortly before 
the expiration of the term, the lessor, desiring to combine this lot with his 
adjoining premises and to have a single building erected on the entire plot, 
suggested to A that he take a new lease embodying this plan. The proposed 
lease would involve about twice the area of the existing one, and many times 
as great an investment of capital. The lessor was unwilling to renew the old 
lease. Without consulting B, A accepted the new lease on behalf of a corpora- 
tion of which he owned all the stock. B instituted this suit, claiming an 
equity in the new lease. The referee found that after the erection of the 
proposed building it would be impossible to segregate the expense and income 
apportionable to each of the original parcels of land, and he awarded B a 
twenty-five per cent interest in the new lease. On cross appeals, the appellate 
division modified the judgment so as to give B a half interest. Meinhard 
v. Salmon, 223 App. Div. 663, 229 N. Y. Supp. 345 (1928). A appealed. 
Held, that one share more than fifty per cent of the stock of the lessee 
corporation be allotted to A. Judgment modified and affirmed. Meinhard 
v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928). 

A lessee’s normal expectancy of a “ preémptive opportunity ” for renewal 
is recognized as a valuable tenant right. Fine v. Lawless, 139 Tenn. 160, 201 
S. W. 160 (1917). Soa fiduciary may be prohibited from taking a renewal 
term for himself upon the ground that he ought to acquire no personal interest 
likely to conflict with his trust. Ladas v. Psiharis, 241 Mich. 101, 216 N. W. 
458 (1927). Similarly, he may be precluded from purchasing separate prop- 
erty because its acquisition would be of peculiar advantage to the interests 
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to which he owes fiduciary loyalty. Beatty v. Guggenheim Co., 225 N. Y. 
380, 122 N. E. 378 (1919). And, by what seems a logical extension of both 
principles, there is a growing tendency to apply the same rule to a purchase 
of the reversion expectant on a lease. Maas v. Goldman, 122 Misc. 221, 
203 N. Y. Supp. 524 (1924); see Note (1924) 33 Yate L. J. 885; Hart, 
Development of the Rule in Keech v. Sandford (1905) 21 L. Q. REv. 258, 
263-64; cf. (1928) 165 Law Times 414. But cf. Bevan v. Webb, [1905] 
1 Ch. 620. These considerations would be controlling in the principal case 
but for the fact that the fiduciary relation was only for a particular term. 
In cases of partnerships similarly limited, however, it is argued that the 
chance to obtain an interesse termini and resell it at a profit is a partnership 
asset, the subject of a fiduciary duty until the partnership is wound up. 
Mitchell v. Reed, 61 N. Y. 123 (1874); Johnson’s Appeal, 115 Pa. 120, 
8 Atl. 36 (1886); see (1920) 33 Harv. L. Rev. 860; cf. Chittenden v. Wit- 
beck, 50 Mich. 401, 15 N. W. 526 (1883). But cf. Stewart v. Ulrich, 117 
Wash. 109, 201 Pac. 16 (1921); (1922) 35 Harv. L. Rev. 622. But in the 
principal case it seems more doubtful whether an expectancy of any advantage 
beyond the lease itself attached to the enterprise. Cf. Stearns v. Blevins, 
160 N. E. 417 (Mass. 1928); Phillips v. Reeder, 18 N. J. Eq. 95 (1866). 
The proposed new lease, however, concerned the demised premises, and 
was made to the defendant because of a position which he held as fiduciary. 
It therefore seems equitable that he be required to give his coadventurer an 
equal chance to compete for the advantage their joint enterprise engendered. 
See Note (1926) 24 Micu. L. REv. 294; (1929) 29 Cor. L. REv. 367. 


CorPORATIONS — CAPITAL, STOCK, AND DivipENDS— RIGHTS oF A BONA 
FIDE PLEDGEE OF STOLEN Stock To DiviENDS UNDER THE UNIFORM STOCK 
TRANSFER Act. — Stock certificates, indorsed in blank, were stolen from 
the plaintiff. He obtained a reissue. Meanwhile, the stolen certificates were 
pledged to the defendant, who acted in good faith. The plaintiff sued the 
defendant and the corporation to establish his title under the Uniform Stock 
Transfer Act. N. Y. Personat Property Law (10917) §§ 162-85. The de- 
fendant counterclaimed against the corporation for new certificates and 
accrued dividends. The court dismissed bill and counterclaim. The appellate 
division gave judgment for the defendant on the counterclaim, awarding 
dividends from the date on which the corporation received notice of the 
theft. Turnbull v. Longacre Bank, 222 App. Div. 655, 224 N. Y. Supp. 
928 (1928). The plaintiff appealed. Held, that the defendant recover only 
the dividends payable after notice of the counterclaim was served on the 
corporation. Judgment modified and affirmed. Turnbull v. Longacre Bank, 
249 N. Y. 159, 163 N. E. 135 (1928). 

Dividends, accruing on lawfully pledged stock, are payable to the pledgee, 
as the increase of the pledge. Savings Union Bank v. Crowley, 176 Cal. 
543, 169 Pac. 67 (1917); see 2 Cook, CorPorATIONS (8th ed. 1923) § 468. 
But until notice of this adverse claim, the corporation may still discharge 
its obligation by paying the registered owner. Merchants’ Bank v. Boyd Co., 
143 Ga. 755, 85 S. E. 914 (10915); Fourth Nat. Bank v. Manchester Co., 77 
N. H. 481, 93 Atl. 661 (1915); cf. Steel v. Island Milling Co., 47 Ore. 293, 
83 Pac. 783 (1906) (payment after notice). Suit by the purported transferee, 
to which the corporation is a party, is sufficient notice. McCord v. Nabours, 
tor Tex. 494, 109 S. W. 913 (1908). But cf. Cleveland Ry. v. Robbins, 35 
Ohio St., 483 (1880) (knowledge that registered owner no longer has certifi- 
cate insufficient). At common flaw no protection was given the bona fide 
purchaser of stolen stock. East Birmingham Land Co. v. Dennis, 85 Ala. 
565, 5 So. 317 (1889); Knox v. Eden Musée Co., 148 N. Y. 441, 42 N. E. 
988 (1896); see Note (1914) 62 U. or Pa. L. Rev. 635. But the Uniform 
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Stock Transfer Act, adopted in twenty-one jurisdictions, has made stock 
certificates negotiable. UNnirorm Stock TransFer Act §§1, 5, 7, 22; see 
7 Business LAWS OF THE WORLD (1928) 2103; Seymour, Proposed Uniform 
Stock Transfer Act (1921) 9 Catir. L. REv. 186, 187, 193-94. It follows 
that a bona fide pledgee of stolen stock, indorsed in blank by the owner, 
takes free of defects in his pledgor’s title. Jackson v. Peerless Cement Co., 
238 Mich. 476, 213 N. W. 863 (1927). It might have been argued in the 
principal case that the holder of the new certificates had title, and the holder 
of the old, only a right to damages. See Seymour, supra, at 203-04. But 
this seems true only when the reissue is by court order. UNriFoRM Stock 
TRANSFER Act §17. Thus the defendant’s title was unimpeachable under 
the Act, and the court properly followed the common law rule in the award 
of dividends. 


CORPORATIONS — DISREGARDING CORPORATE FICTION — SERVICE OF PRoc- 
ESS ON SUBSIDIARY CORPORATION DoING BUSINESS IN THE STATE IN ACTION 
AGAINST FoREIGN CorporATION.— The plaintiff brought suit against the 
A company, a foreign corporation, and the B company, a domestic corpora- 
tion, to enjoin the infringement of a patent, and served the agent of the 
B company with process at its place of business, on behalf of both defendants. 
It was alleged that the stock of the B company was wholly owned, and 
its business controlled, by the A company. The Judicial Code provides that, 
“in suits brought for the infringement of letters patent the district courts of 
the United States shall have jurisdiction . . . in any district in which the 
defendant . . . shall have committed acts of infringement and have 
a regular and established place of business.” 36 Stat. 1100 (1911), 
28 U. S. C. § 109 (1926). The A company moved to quash the serv- 
ice, and in support of the motion filed affidavits admitting the owner- 
ship of all the stock in the B company, but denying that it was engaged 
in any business in the district. Held, that a corporation which owns 
all the stock and controls the business of a subsidiary corporation is 
subject to the jurisdiction of the courts in the state in which the subsidiary 
is doing business. Motion denied. Jndustrial Research Corp. v. General 
Motors Corp., 29 F.(2d) 623 (N. D. Ohio 1928). 

The statute substantially enacts the rule of the conflict of laws that a state 
has power through its courts, to exercise jurisdiction im personam over a 
foreign corporation which is acting in the state, in the technical sense of 
“doing business.” Riverside, etc. Mills v. Menefee, 237 U. S. 189 (1915); 
Smolik v. Philadelphia & Reading Iron Co., 222 Fed. 148 (S. D. N. Y. 1915). 
It is subject to process, though it acts through another corporate personality, 
provided an agency exists in fact. Calhoun Mills v. Black Diamond Collier- 
ies, 112 S. C. 332, 99 S. E. 821 (1919). The result should be the same when 
the local agent is also a subsidiary of the foreign corporation. Dobson v. 
Farbenfabriken, 206 Fed. 125 (E. D. Pa. 1913). But the stockholder as 
such is not a principal merely because he is the sole owner of a corporation’s 
stock. Salomon v. Salomon & Co., Ltd., [1897] A. C. 22. And it has fre- 
quently been decided that the conception of the separate corporate entity 
will not be disregarded merely in order to subject the parent corporation 
to the jurisdiction of courts where the subsidiary does business. Peterson 
v. Chicago, R. I. & P. R. R., 205 U. S. 364 (1907); Cannon Mfg. Co. v. 
Cudahy Packing Co., 267 U. S. 333 (1925); Selbert v. Lancaster Chocolate 
Co., 23 F.(2d) 233 (C. C. A. 6th, 1928). The courts are properly cautious in 
refusing to disregard the corporate conception in a situation where no un- 
conscionable use is being made of the corporate franchise. Cf. (1927) 
40 Harv. L. Rev. torr. The principal case recognizes, however, that each 
case must be decided on its own facts. The personality of the subsidiary 
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may be controlled by the personality of the parent corporation to such an 
extent that the latter is the real actor. If such a situation exists, it is really 
the foreign corporation that is doing business in the state. State ex rel. N. Y. 
Oil Co. v. Superior Court, 143 Wash. 641, 255 Pac. 1030 (1927); cf. In re 
San Antonio Land & Irrigation Co., Ltd., 228 Fed. 984 (S. D. N. Y. 1916); 
Proctor & Gamble Co. v. Newton, 289 Fed. 1013 (S. D. N. Y. 1923). See 
also Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294 (1917); cf. 
(1929) 77 U. or Pa. L. REv. 808. 


ELECTIONS — CONSTRUCTION OF CONSTITUTIONS — MEANING OF “ Mayjor- 
ITY OF THE VoTEs Cast.” — An initiative measure was submitted to the peo- 
ple at a mandatory primary election. A majority of those who voted on the 
measure were in favor of it, but it did not receive a majority of all the votes 
cast on any question or office at the primary. The constitution provided that 
an initiative measure referred to the people should take effect when approved 
“by a majority of the votes cast in such election.” To test the validity of 
the statute, the state applied for a writ of prohibition against the court of 
tax review created by the measure. Held, that the measure was validly ap- 
proved and in effect. Writ denied. State ex rel. Babb v. Mathews, 273 Pac. 
352 (Okla. 1928). 

If a “majority of the voters” is required by statute or constitution, a 
majority of those actually voting at the election will authorize the measure. 
County of Cass v. Johnston, 95 U. S. 360 (1877); Carroll County v. Smith, 
111 U. S. 556 (1884); see People v. Warfield, 20 Ill. 159, 164 (1858). The 
reason would seem to be that such an interpretation, although it often strains 
the language used, is necessary to give practical effect to democratic machinery. 
See People v. Warfield, supra. Where the wording of the statute does not 
clearly indicate otherwise, frequently a majority of those voting on the 
specific question are allowed to decide it. City of South Bend v. Lewis, 138 
Ind. 512, 37 N. E. 986 (1894); Rush v. Commonwealth, 20 Ky. L. Rep. 775, 
47 S. W. 586 (1898); Walker v. Oswald, 68 Md. 146, 11 Atl. 711 (1887). 
Contra: People ex rel. Lyerley, County Collector v. Missouri Pac. R. R., 328 
Ill. 504, 160 N. E. 82 (1927); cf. In re Denny, 156 Ind. 104, 59 N. E. 359 
(1901). If the provision requires the submission of the question at a general 
election and a majority “ at such election,” a majority on the particular ques- 
tion is often deemed insufficient unless it is a majority of those voting at the 
election on any question. Knight v. Shelton, 134 Fed. 423 (C. C. E. D. Ark. 
1905); Stebbins v. Judge of Superior Court, 108 Mich. 693, 66 N. W. 504 
(1896) ; State ex rel. Green v. Hugo et al., 84 Minn. 81, 86 N. W. 784 (1901). 
Contra: Gillespie v. Palmer, 20 Wis. 544 (1866). Nevertheless, the result 
of the instant case is desirable. See 1 Ditton, MUNICIPAL CORPORATIONS 
(sth ed. 1911) § 383. In the absence of an expression in the statute to the 
contrary, those not voting on the particular measure should be as ineffective 
to prevent its adoption as those not voting at all. The fortuitous circum- 
stance that a large vote has been cast on another issue should not change the 
result which would have been reached had the measure been submitted by 
itself. The term election, as the court recognizes, may refer to the vote on 
the measure. Since the statute is ambiguous, judicial interpretation should 
reach a result which gives effect to the will of the majority of those who 
have given political expression to their opinion. 


Evmence — Hearsay: RES GESTAE— IMPEACHMENT OF SPONTANEOUS 
DECLARATION BY INCONSISTENT STATEMENTS. — The deceased told a witness 
a minute or two after he had been shot that the defendant shot him and 
“he shot me for nothing.” Twelve hours later the deceased told another 
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witness that the shooting was an accident. The defendant was tried for 
murder. The first statement was admitted without objection as a spontaneous 
declaration. The later statement was offered by the defendant to impeach 
the former, but was excluded as hearsay. The defendant was convicted, 
and appealed. Held, that a spontaneous declaration cannot be impeached 
by later inconsistent statements. Judgment reversed on other grounds. 
Jones v. State, 11 S. W.(2d) 798 (Tex. Crim. App. 1928). 

The first statement, although made after the event, is admissible as a 
spontaneous declaration concerning the cause of the injury made while the 
excitement of the shooting still controlled the declarant. Perry v. Haritos, 
100 Conn. 476, 124 Atl. 44 (1924); Clark v. Davis, 153 Minn. 143, 190 N. W. 
45 (1922); see Morgan, A Suggested Classification of Utterances Admissible 
as Res Gestae (1922) 31 YALE L. J. 233, 238; (1923) 21 Micu. L. Rev. 470; 
3 Wicmore, EvipeNce (2d ed. 1923) §1750. Dying declarations may be 
impeached by showing inconsistent statements of the declarant. Carver v. 
United States, 164 U. S. 694 (1897); Salas v. People, 51 Colo. 461, 118 Pac. 
992 (1911); Dunn v. People, 172 Ill. 582, 50 N. E. 137 (1898). Contra: 
Wroe v. State, 20 Ohio St. 460 (1870). Attestation of documents by wit- 
nesses now deceased may be similarly impeached. Mobley v. Lyon, 134 Ga. 
125, 67 S. E. 668 (1910); Harden v. Hays, 9 Pa. 151 (1848). Contra: 
Stobart v. Dryden, 1 M. & W. 615 (1836). On principle it would seem that 
any declaration admitted under a hearsay exception might be impeached 
by inconsistent statements. 2 WicmMorE, EvmeNce § 1033; see Gordon v. 
Munn, 87 Kan. 624, 635, 125 Pac. 1, 5 (1912). The instant case distinguishes 
the treatment of dying declarations by the fiction that res gestae statements 
are the event speaking through the declarant and not the declarant talking 
about the event. What little authority there is, however, supports the present 
decision. State v. Labbee, 134 Wash. 55, 234 Pac. 1049 (1925); Flannagan 
v. Provident Life & Accident Ins. Co., 22 F.(2d) 136 (C. C. A. 4th, 1927) 
(excluded as not res gestae; impeaching aspect not considered); Westcott v. 
Waterloo, C. F. & N. Ry., 173 Towa 355, 155 N. W. 255 (10915) (same). 
But cf. Stukas v. Warfield, Pratt, Howell Co., 188 Iowa 878, 175 N. W. 81 
(1919) (inconsistent statements admitted as res gestae). Nevertheless, it 
seems clear that since the declarant’s perception, veracity, and narration are 
relied upon for the truth of the statement, they should be subject to the 
recognized checks. See Hutchins and Slesinger, Some Observations on the 
Law of Evidence — Spontaneous Exclamations (1928) 28 Cox. L. REv. 432. 
A possible basis for the decision is that the later statement is opinion not 
really inconsistent with the earlier. Cf. McDougal v. State, 81 Tex. Crim. 
App. 179, 194 S. W. 944 (10917). But cf. Cotton v. Boston Elev. Ry., 
191 Mass. 103, 77 N. E. 698 (1906); Mayer v. People, 80 N. Y. 364 (1880). 
But since the statement is inconsistent with the clear implication of the 
— one, this argument should be ineffective. See 2 WicMorE, EvIDENCE 
§ 1041. 


EvIDENCE — WITNESSES: INCOMPETENCY BY INFAMY — POWER oF LEGIS- 
LATURE TO DECLARE PREvIOUSLY CONVICTED Persons CoMPETENT. — After 
the commission of an alleged murder, a statute was passed which made 
convicts competent witnesses as to all crimes committed on a prison farm. 
The state constitution conferred the power to grant pardons on the governor. 
Texas Const. Art. 4, §11. The defendant was convicted of the murder 
on the testimony of persons convicted before the statute. He appealed. 
Held, that the statute was unconstitutional as an invasion of the pardoning 
power by the legislature. Judgment reversed. Underwood v. State, 12 
S. W.(2d) 206 (Tex. Crim. App. 1928). 

The present decision accepts the well recognized doctrine that a change 
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in the laws of evidence between the time of the alleged offense and the trial 
violates no vested right of the accused and is not an ex post facto law. Hopt 
v. Utah, 110 U. S. 574 (1884); Thompson v. Missouri, 171 U. S. 380 
(1898) ; People ex rel. Chandler v. McDonald, 5 Wyo. 526, 42 Pac. 15 (1895). 
It seems wrong, however, to interpret the statute as operating as a pardon. 
The disqualification of witnesses for infamy is not properly a punishment, 
but merely a refusal to hear those supposed to have no regard for truth. 
See 1 WicMorE, EvipeNce (2d ed. 1923) § 519; 1 SCHOFIELD, Essays on 
CONSTITUTIONAL LAW AND Eguity (1921) 421. Punishment is inflicted 
by such a rule on innocent parties who need convicts’ testimony; the case is 
thus to be distinguished from decisions that a deprivation of franchise or right 
to hold office is a punishment. Cf. Cummings v. Missouri, 4 Wall. 277 
(U. S. 1866); Ex parte Garland, 4 Wall. 333 (U. S. 1866). The fact that 
individuals can waive the incompetency by failure to object would seem 
to prove that the disqualification is not a punishment, and remitting it not 
an act of pardon. Brunswick & W. R. R. v. Clem, 80 Ga. 534, 7 S. E. 84 
(1888); State v. Damery, 48 Me. 327 (1861); Commonwealth v. Green, 
17 Mass. 515 (1822). Even assuming it to be a pardon, it is at least 
doubtful whether it is not within the legitimate scope of legislative action. 
United States v. Hall, 53 Fed. 352 (W. D. Pa. 1892). General amnesty 
may be granted before conviction. Brown v. Walker, 161 U.S. 591 (1896); 
State v. Nichols, 26 Ark. 74 (1870). Contra: State v. Sloss, 25 Mo. 291 
(1857). Nevertheless, many states strictly preserve the separation of pow- 
ers, and deny the validity of any legislative act of pardon. Haley v. Clark, 
26 Ala. 439 (1855); People v. Cummings, 88 Mich. 249, 50 N. W. 310 
(1891); Jn re Court of Pardons, 97 N. J. Eq. 555, 129 Atl. 624 (1925) 
(denying legislature’s power to restore criminal’s political rights). In spite 
of the prevalence of statutes abolishing disqualification for infamy, how- 
ever, Missouri is the only other state which has reached the same result 
as the instant case. State v. Grant, 79 Mo. 113 (1883); see State v. Land- 
rum, 127 Mo. App. 653, 658, 106 S. W. 1111, 1112 (1908). 


Income Taxes—WuHo 1s SuByEcT TO TAx— TAXATION OF INCOME 
From A ReEvocaBLE Trust. — The plaintiff in 1922 established a trust of 
personalty, the income to be paid to his wife, with remainders over to his 
children. The plaintiff reserved to himself power to revoke the trust in whole 
or in part and retained full control over trust investments. In 1924, the 
net income was paid to the wife, but the plaintiff was taxed upon it. The 
plaintiff sued to recover the tax paid, on the theory that the statute enacting 
it was unconstitutional. 43 SraT. 277 (1924), 26 U. S. C. § 960(g) (1928). 
The defendant moved to dismiss the action. Held, that the statute was 
constitutional and applied to a trust created before its passage. Motion 
granted. Corliss v. Bowers, 30 F.(2d) 135 (S. D. N. Y. 1929). 

Under the Sixteenth Amendment, Congress has power to tax only “ in- 
come.” Cf. Eisner v. Macomber, 252 U.S. 189 (1920). The income in the 
principal case had actually been paid to the beneficiary. Cf. Magill, The 
Taxation of Unrealized Income (1925) 39 Harv. L. REv. 82, 99. A revocable 
trust is clearly valid as a present grant. Stone v. Hackett, 12 Gray 227 (Mass. 
1858); Schreyer v. Schreyer, 101 App. Div. 456, 91 N. Y. Supp. 1065 (1905), 
aff'd, 182 N. Y. 555, 75 N. E. 1134 (1905); see Jones v. Clifton, 101 U. S. 
225, 229 (1879). But a trust with a general power reserved to the 
settlor to revoke and control the property is subject to an inheritance 
tax. Bullen v. Wisconsin, 240 U. S. 625 (1916); Reinecke v. Northern 
Trust Co., 49 Sup. Ct. 123 (U. S. 1929). But see People v. Northern 
Trust Co., 289 Ill. 475, 481, 124 N. W. 662, 664 (1919); Warren, Progress 
of the Law — Wills and Administration (1920) 33 Harv. L. Rev. 556, 573. It 
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would seem, therefore, that for taxing purposes the corpus is deemed to con- 
tinue as the property of the settlor. Cf. Mitchel v. Bowers, 15 F.(2d) 287 
(C. C. A. 2d, 1926); Stief v. Stief, 2 B. T. A. 1109 (1925); A. R. R. 2245, 
II-1 Cum. Bull. 61 (1923). But cf. Blair v. Barton, 26 F.(2d) 765, 768 
(C. C. A. 1st, 1928); Crocker v. Nichols, 27 F.(2d) 598 (D. Mass. 1928). 
Thus the situation is the same as if the settlor had reduced the income fund 
to possession and had made a subsequent grant to the beneficiary. It would 
then have been taxable to the grantor as a. non-charitable gift. 44 Star. 
28 (1926), 26 U. S. C. §956 (1928). The plaintiff further questioned the 
statute’s application to trusts created before its passage. See Stimson, 
Taxation of Revocable Trusts (1927) 25 Micu. L. Rev. 839, 844. It seems 
clear that where income is reserved to the settlor with a power of revocation, 
a statute may operate retrospectively to tax the corpus. Saltonstall v. 
Saltonstall, 276 U. S. 260 (1928) (succession tax); Reinecke v. Northern 
Trust Co., supra (transfer tax). Where income is not reserved it may be 
that the corpus could not be so taxed. But the income may be taxed on the 
theory that after the passage of the statute but before the income accrued, 
the settlor could have exercised his power to revoke. Cf. Matter of Schmid- 
lapp, 236 N. Y. 278, 140 N. E. 697 (1923). 


INTERNATIONAL LAW — PRIVILEGES AND IMMUNITIES OF SOVEREIGNS IN 
ForEIGN CouNTRIES — WHAT CONSTITUTES RECOGNITION. — The Republic 
of China brought suit on an insurance policy. The defendant filed a plea 
in abatement on the ground that the plaintiff was a revolutionary organiza- 
tion known as the National Government of China and not recognized 
by the United States. From a judgment sustaining this plea and dismissing 


the action, the plaintiff appealed. A_treaty was subsequently drawn up b 
re ives of the United States “and the National Covermenent oF Ching 
een ratine 


but it had not ye y the Senate at the time of the hearing 
on appeal. The United States government also officially received a diplomatic 
representative. Held, that the conclusion of a treaty wi 

is a_sufficient recognition even though the treaty be untatified, and that in 
any event, reception of a diplomatic representative was sufficient. Judgment 
reversed and cause remanded. Republic of China v. Merchants’ Fire Assur- 
ance Corp., 30 F.(2d) 278 (C. C. A. oth, 1929). 

An unrecognized government cannot sue. Russian S. F. S. R. v. Cibrario, 
235 N. Y. 255, 139 N. E. 259 (1923). But recognition during the course 
of the suit would have a retroactive effect. Oetjen v. Central Leather Co., 
264 U. S. 297 (1918); see (1928) 41 HArv. L. REV. 402, 403. Recognition 
is usually effected by express unilateral act of the recognizing state. Gemma, 
Les Gouvernements de Fait et leur Légitimation dans Ordre International 
(1924) 3 RECUEIL DES CouRS DE L’ACADEMIE 332. Instances do exist, how- 
ever, of recognition by bilateral act. Treaty of Commerce Between Italy and 
Russia, February 7, 1924, 120 BRITISH AND FOREIGN STATE PAPERS 6509. 
It has been stated that the mere fact of the conclusion of any sort of treaty 
constitutes recognition. 1 OPPENHEIM, INTERNATIONAL LAw (4th ed. 1928) 
145, n.t. But this would not seem true in such a case, for example, as the 
signature of the Universal Postal Convention in 1924 by both Russia and 
the United States. Hudson, Recognition and Multipartite Treaties (1929) 
23 Am. J. Int. LAw 126. The recognition of states is a function of the head 
of the state. The Rogdai, 278 Fed. 2904 (N. D. Cal. 1924). Since the 
executive considered that the conclusion of the treaty constituted complete 
recognition, as evidenced by the reception of a diplomatic representative, 
the court, in the i case, was justified in holding that the plaintiff could 


sue, even though the Senate had not ratified the treaty. 
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LEGACIES AND DEVISES — ADEMPTION — ADEMPTION OF BEQUEST oF Sav- 
INGS ACCOUNT IN ONE BANK BY REMOVAL TO ANOTHER. — The testator 
specifically bequeathed the money owned by him on deposit in the A savings 
bank to the defendant. Thereafter the testator withdrew all his money from 
this bank and deposited it in a special savings account opened with the B 
bank. The executor brought a bill seeking a construction of the will. From 
a decree that the fund in the B bank go to the defendant, the residuary legatee 
appealed. Held, that since the testator thought of this bequest as a fund, 
and the fund is intact, there is no ademption. Decree affirmed. Willis v. 
Barrow, 119 So. 678 (Ala. 1929). 

Ademption no longer depends on the testator’s intention to adeem, but on 
the existence of the specific thing bequeathed. Elwyn v. De Garmendia, 
148 Md. tog, 128 Atl. 913 (1925); May v. Sherrard’s Legatees, 115 Va. 617, 
79 S. E. 1026 (1913); Im re Slater, [1907] 1 Ch. 665; 2 JARMAN, WILLs (6th 
ed. 1910) 1090-92; PRITCHARD, WILLS (Sizer’s ed. 1928) § 462; cf. Partridge, 
v. Partridge, Cas. t. Talb. 226 (1736). If the change is merely formal, there 
is no ademption. Fidelity Title, etc. Co. v. Young, 101 Conn. 359, 125 Atl. 
871 (1924) (exchange of stock five shares for one); Jn re Clifford, [1912] 
1 Ch. 29 (change in name of corporation and exchange of stock). But it is 
otherwise if the change is substantial. Jn re Slater, supra; 2 JARMAN, loc. cit. 
supra. Accordingly, if a debt is collected there is ademption, although the 
proceeds can be traced. Georgia Infirmary v. Jones, 37 Fed. 750 (C. C. S. D. 
N. Y. 1889); Bell’s Estate, 8 Pa. Co. Ct. 454 (1890); Rogers v. Rogers, 67 
S. C. 168, 45 S. E. 176 (1903); cf. Jn re Slater, supra (exchange of stock for 
stock in a substantially different company). It would therefore seem that 
when the testator withdrew the money from the A bank, the debt being col- 
lected, the legacy was adeemed. See (1924) 38 Harv. L. Rev. 264. The 
court reasoned that the testator, as is commonly the case, thought of this 
deposit not as a debt but as a fund, and that the name of the place of deposit 
was merely descriptive. Cf. Wiggins v. Cheatham, 143 Tenn. 406, 225 S. W. 
1040 (1920). The case is not without support. Prendergast v. Walsh, 58 
N. J. Eq. 149, 42 Atl. 1049 (1899); Matter of Howard, 46 Misc. 204, 94 
N. Y. Supp. 86 (1905); cf. Cornwell v. Mt. Morris M. E. Church, 73 W. Va. 
96, 80 S. E. 148 (1913). But see Matter of Brann, 219 N. Y. 263, 267, 114 
N. E. 404, 405 (1916). But once having adopted the rule that the existence 
of the thing bequeathed is decisive rather than the testator’s intention to 
adeem, it seems inconsistent again to resort to his intention to determine 
what he thought he was bequeathing. Where it is clear from the will what 
was in fact bequeathed, the testator’s intention should be as immaterial for 
the latter purpose as it is held to be for the former. Cf. Humphreys v. 
Humphreys, 2 Cox Eq. Cas. 184 (1789). 


Lasor Law— Boycotts—Inpuctnc MopiricaTIoN oF CONTRACT BY 
THREAT oF Boycott. — The Actors’ Equity Association, an unincorporated 
organization to which most actors in New York belong, adopted certain 
resolutions regulating the commissions that might be charged in the future 
by employment agencies and “ personal representatives” of actors, and 
providing that no member should thereafter obtain employment through 
an agency not holding a license from the association. Licenses were refused 
to agencies unless they agreed to abide by the new rates and to modify such 
existing contracts as required the payment of greater commissions by the 
actor. The plaintiff, a “personal representative” of actors, sought a pre- 
liminary injunction to prevent the defendants, officers of the association, 
from enforcing the resolutions. Held, that the defendants may not coerce 
the plaintiff to abandon existing contract rights by threatening his exclusion 
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from future business. Injunction granted. Edelstein v. Gillmore, U. S. 
Daily, Feb. 18, 1929, at 3106 (S. D. N. Y.). 

Attempts to remedy abuses of employment agencies by legislative regula- 
tion of rates have been held unconstitutional. Ribnik v. McBride, 277 U. S. 
350 (1928); see (1928) 42 Harv. L. Rev. 126. The theatrical profession, 
which had particularly suffered from these abuses, has thus been thrown 
upon its own collective resources in order to protect its weaker members. 
See Professional and Business Self-Regulation (1928) 56 New ReEPuBLIC 
262. The right of labor to improve working conditions by strike or primary 
boycott is generally recognized. Iron Molders’ Union v. Allis-Chalmers Co., 
166 Fed..45 (C. C. A. 7th, 1908); Kemp v. Division No. 241, 255 Ill. 213, 
99 N. E. 389 (1912). So, too, business men are privileged to unite in 
refusing to deal with those who continue to trade with a competitor. Ray- 
mond Bros.-Clark Co. v. Federal Trade Comm., 280 Fed. 529 (C. C. A. 
8th, 1922); Cote v. Murphy, 159 Pa. 420, 28 Atl. 190 (1894); Mogul Steam- 
ship Co. v. McGregor, [1892] A. C. 25. It has been suggested that labor for 
its economic betterment should likewise be privileged to exercise peaceably 
its concerted economic power. Parkinson Co. v. Building Trades Council, 
154 Cal. 581, 98 Pac. 1027 (1908); see Note (1921) 34 Harv. L. Rev. 880. 
And even inducing breach of contract has been held justified to coerce a man- 
ager into paying chorus girls a proper wage. Brimelow v. Casson, [1924] 
1 Ch. 302; cf. Cook v. Wilson, 108 Misc. 438, 178 N. Y. Supp. 463 (1919). 
In the principal case, the association was merely using its collective force to 
improve the economic conditions of its members. The plaintiff was not 
required to give up his existing contract. If he preferred to do so rather than 
to lose the chance of future contracts, he should no more be heard to com- 
plain than an employer, coerced into paying higher wages by threat of a 
strike, or a business man, compelled to relinquish profitable commercial 
relations by fear of losing more valuable trade. 


MortTcaces — Priorities — LIENS ON REAL EsTATE ARISING FROM TAXES 
ON PERSONAL Property. — The plaintiff took a mortgage of certain land 
as security for a loan, and taxes were later assessed by the county upon the 
livestock of the mortgagor. By statute “all taxes levied on personal prop- 
erty shall be a lien upon the real property of the owner . . . which lien... . 
shall only be discharged by the payment, cancellation or rebate of the 
taxes... .” IpaHo Comp. Stat. (1919) § 3098. The livestock of the mort- 
gagor were removed from the jurisdiction and the taxes in question were 
extended against the mortgaged land. The plaintiff foreclosed his mortgage 
and received a sheriff’s deed at the foreclosure sale. Thereupon this action 
was brought to restrain the tax collector from executing a tax deed to the 
county and to quiet the plaintiff’s title against the lien of the tax. From a 
judgment dismissing the complaint, the plaintiff appealed. Held, that the 
mortgage lien was superior to the statutory lien arising from the taxes on the 
personal property of the mortgagor. Judgment reversed. Scottish American 
Mortgage Co. v. Minidoka County, 272 Pac. 498 (Idaho 1928). 

Where a statute provides that taxes on personalty shall give rise to a lien 
on the owner’s real property, most courts hold such lien to be inferior to 
existing incumbrances, unless there be an express provision to the contrary. 
Gifford v. Callaway, 8 Colo. App. 359, 46 Pac. 626 (1896); Miller v. Ander- 
son, 1 S. D. 539, 47 N. W. 957 (1891). And such provision to the contrary 
has not been found in words such as “ shall only be discharged by the pay- 
ment, cancellation, or rebate of the taxes.” Central Trust Co. v. Third Ave. 
R. R., 186 Fed. 291 (C. C. A. 2d, 1911), certiorari denied, 223 U. S. 721 
(1911). A statute is constitutional which gives priority to claims of the 
sovereign over other personal claims against an insolvent estate. United 
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States v. State Bank of N. C., 6 Pet. 29 (U. S. 1832). And statutes expressly 
providing that taxes on personalty should give rise to liens on realty which 
should take priority over existing mortgages on that realty have also been 
held constitutional. California Loan, etc. Co. v. Weis, 118 Cal. 480, 50 Pac. 
697 (1897); cf. United States v. Pacific R. R., Fed. Cas. No. 15,984 (C. C. 
E. D. Mo. 1887). But this latter holding seems questionable. A mortgagee 
has a property interest in the mortgagor’s estate, whereas an ordinary 
creditor has only a personal claim against his debtor. It is true that a lien 
arising from taxes or from a special assessment against the specific realty 
can be given priority over mortgages on that property. Morrow v. Dows, 
28 N. J. Eq. 459 (1877); Baldwin v. Moroney, 173 Ind. 574, 91.N. E. 3 
(1910). But in such cases the state’s lien has arisen from a claim against 
the mortgagee’s security, although the tax is assessed against the mortgagor. 
See Beale, Jurisdiction to Tax (1919) 32 Harv. L. Rev. 587, 594. In the 
present case the claim of the state arises from a tax against the mortgagor’s 
property, and it seems “ grossly unjust, if not in excess of legislative power ” 
to take the mortgagee’s property to settle that claim. Advance Thresher Co. 
v. Beck, 21 N. D. 55, 60, 128 N. W. 315, 317 (1910). In any event, since 
the statute was ambiguous, the court adopted the proper construction in 
refusing to give priority to the personal property tax lien. 


MortTGAGES — SUBROGATION — PAYMENT OF SENIOR Mortcace. At ReE- 
QUEST OF MorTGAGOR IN IGNORANCE OF EXISTING RECORDED JUNIOR Mort- 
GAGE. —°R mortgaged personal property to £, a bank; the loan was nego- 
tiated by S, a cashier of the bank. R thereafter mortgaged the same 
property to S. Both mortgages were recorded promptly. Subsequently, R 
arranged with the’ plaintiff for a loan and it was agreed that the funds 
borrowed should be used to pay off the note and mortgage of £, and that R 
would give to the plaintiff a new mortgage on the same property. At the 
request of the plaintiff, S gave him a statement of R’s account with E, but 
failed to inform him of his own mortgage. The plaintiff paid R’s debt to E£, 
recorded the release of Z’s mortgage, and also the new mortgage given him 
by R. The plaintiff brought an action for a revival of Z’s mortgage and for 
subrogation to EZ’s rights thereunder. From a judgment for the plaintiff, the 
defendant appealed. Held, that the plaintiff was not a volunteer, and that 
his failure to search the records for a second mortgage did not affect his right 
of subrogation in view of the conduct of the second mortgagor. Judgment 
affirmed. Simon Newman Co. v. Fink, 273 Pac. 565 (Cal. 1928). 

One who advances money to discharge an incumbrance, at the request of 
the owner of the property, with the understanding that he is to have a first 
lien as security, will be subrogated to the discharged incumbrance when it is 
necessary to give him priority over junior liens, the existence of which he was 
unaware. Kent v. Bailey, 181 Iowa 480, 164 N. W. 852 (1917); Huggins v. 
Fitzpatrick, 102 W. Va. 224, 135 S. E. 19 (1926). In several cases where the 
junior incumbrances were recorded, subrogation was denied on the ground 
that the lender was negligent in failing to learn of their existence. Fort Dodge 
Bldg. & Loan Ass’n v. Scott, 86 Iowa 435, 53 N. W. 283 (1892); Kitchell v. 
Mudgett, 37 Mich. 81 (1877); Rice v. Winters, 45 Neb. 517, 63 N. W. 830 
(1895). But the reason for allowing subrogation is to give the lender the 
security which he anticipated. See Emmert v. Thompson, 49 Minn. 386, 
392, 52 N. W. 31, 32 (1892). Had the plaintiff in the principal case had 
actual knowledge of the junior lien, he could have protected himself by 
demanding an assignment of the incumbrance discharged with his money. 
An intention not to rely on this security should not be inferred from mere 
constructive notice. See Prestridge v. Lazar, 132 Miss. 168, 177, 95 So. 837, 
838 (1923); Note (1921) 21 Cot. L. Rev. 470, 472; cf. Troyer v. Bank of 
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De Queen, 120 Ark. 703, 281 S. W. 14 (1926). Furthermore, the junior 
incumbrancer is not prejudiced if the lender is given priority. See Dixon 
v. Morgan, 154 Tenn. 389, 405, 285 S. W. 558, 563 (1926); Hill v. Ritchie, 
90 Vt. 318, 322, 98 Atl. 497, 498 (1916). Many courts have therefore 
allowed subrogation even where ignorance of the junior lien was due to 
failure to examine the records. Home Sav. Bank v. Bierstadt, 168 Ill. 618, 
48 N. E. 161 (1897); Prestridge v. Lazar, supra; Hill v. Ritchie, supra; cf. 
Southern Cotton Oil Co. v. Napoleon Hill Cotton Co., 108 Ark. 555, 158 S. W. 
1082 (1913); Coonrod v. Kelly, 119 Fed. 841 (C. C. A. 3d, 1902). This 
result is buttressed in the instant case by the fact that the failure to look 
up the record was due to reliance upon representations made by the junior 
mortgagee himself. Cf. Kent v. Bailey, supra (representation by mort- 
gagor); Emmert v. Thompson, supra (same). 


RAILROADS — TITLE TO RIGHT oF WAy—RuicHT TO Exclusive Posses- 
SION OF UNUSED Portion. — The complainant railroad had been granted 
a strip of land, 195 feet wide, for a right of way. Subsequently it sought 
to enjoin parties claiming under its grantor from entering the right of way 
and drilling for oil. The court decreed that the defendants were entitled 
to drill at points 50 feet or more from the tracks, and that jurisdiction 
should be retained to determine the railroad’s need for that portion of 
the right of way in the future. The complainant appealed. Held, that the 
defendants be permanently enjoined from entering and drilling upon the 
right of way. Judgment reversed. Midland Valley Ry. v. Sutter, 28 F.(2d) 
*163 (C. C. A. 8th, 1928). 

A railroad right of way may be considered only a privilege, granted for 
specified purposes, and involving no inherent element of exclusiveness as 
against the grantor. See Vaughan, Right of Way of Railroad Company 
(1896) 42 Cent. L. J. 156. It follows that the grantor may occupy such 
parts of the right of way as are not needed for railroad purposes. Harvey 
v. Missouri Pac. Ry., 111 Kan. 371, 207 Pac. 761 (1922); cf. Seaboard Air 
Line Ry. v. Trustees of S. R. & B. Dist., 91 Fla. 612, 108 So. 689 (1926) ;: 
Sapp v. Northern Cent. Ry., 51 Md. 115 (1878). Other courts consider 
a right of way an exclusive possessory interest in the land. Western Union 
Tel. Co. v. Pennsylvania Ry., 195 U. S. 540 (1904); Seaboard Air Line v. 
Banks, 207 Ala. 194, 92 So. 117 (1921); Pennsylvania S. V. Ry. v. Reading 
Paper Mills, 149 Pa. 18, 24 Atl. 205 (1892). Fixtures may become incorpo- 
rated in it. New Mexico v. United States Trust Co., 172 U. S. 171 (1898). 
Ejectment is an appropriate remedy to protect it. Pittsburgh Ry. v. Peet, 152 
Pa. 488, 25 Atl. 612 (1893); cf. Epworth Assembly v. Ludington & N. Ry., 
236 Mich. 565, 211 N. W. 99 (1026). The first of these views is more in 
accord with the rule that a railroad acquires no property right in the minerals 
beneath its right of way or in the air space above it. Kansas Cent. Ry. v. 
Allen, 22 Kan. 285 (1897); Eldora Ry. v. Sims, 228 Ill. 9, 81 N. E. 782 
(1907); Citizen’s Tel. Co. v. Cincinnati, N. O. & T. P. Ry., 192 Ky. 390, 
233 S. W. gor (1921). The principal case adopts the second view, but, as a 
practical matter, it seems that the public and the railroad were amply 
protected by the lower court’s decree. Moreover, such decisions tend to 
make rights of way more costly, without increasing their value; and ulti- 
mately the public must pay for the land’s idleness. A final objection to the 
decision arises from the fact that it is admittedly contrary to the local state 
law. Harvey v. Missouri Pac. Ry., supra. Extensions of the doctrine of 
Swift v. Tyson in the field of real property are especially undesirable. Cf. 
Swift v. Tyson, 16 Pet. 1 (U. S. 1842); see Sharp and Brennan, The Ap- 
plication of the Doctrine of Swift v. Tyson Since 1900 (1929) 4 INp. L. J. 
367, 377. 
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RES JUDICATA — MATTERS CONCLUDED — AFFIRMATIVE EQUITABLE Dr- 
FENSE NOT SET UP IN ACTION AT Law. — The defendant leased land to the 
plaintiff, who deposited $20,000 with A, the defendant’s attorney. Upon 
certification of marketability of the land, A was to pay $15,000 to the de- 
fendant, retaining the balance for brokerage. The land was certified market- 
able, but was found to be materially less in area than represented. The 
plaintiff began this action against the defendant and A to recover the 
$20,000, rescind the lease, and secure an injunction against the institution of 
any proceedings under it. Thereafter the defendant brought dispossess 
proceedings against the plaintiff in the municipal court, which had ~o jurisdic- 
tion to give the plaintiff affirmative relief, and secured a defau. judgment 
for a month’s rent, which he set up as a defense at the trial of the present 
action. From a judgment for the plaintiff against the defendant for $15,000 
and against A for $5,000, the defendant appealed. Held, that the plaintiff, 
having failed to plead fraud in the dispossess action, cannot now avail him- 
self of it against the defendant. Judgment modified and affirmed. Fairview- 
Chase Corp. v. Scharf, 225 App. Div. 232, 232 N. Y. Supp. 530 (1929). 

The broad statement that a judgment for the plaintiff is res judicata as to all 
defenses that might have been presented must be limited to subsequent litiga- 
tion on the same cause of action. Cromwell v. Sac County, 94 U. S. 351 
(1876); Tudor v. Kennett, 87 Vt. 99, 88 Atl. 520 (1913). If the second 
action is on a separate claim, only the facts which were either actually 
litigated or which must exist as a basis for the judgment are res judicata. 
Jacobson v. Miller, 41 Mich. 90, 1 N. W. 1013 (1879); see (1926) 39 Harv. 
L. Rev. 658; 1 HerMAN, Estoprpet AND Res JupicaTa (1886) §54. Thus 
the judgment for rent rests upon the fact that there was a validly subsisting 
lease at that time, and this fact the defendant cannot now question. Central 
Inv. Co. v. Melick, 267 Ill. 564, 108 N. E. 681 (1915); Reich v. Cochran, 
151 N. Y. 122, 45 N. E. 367 (1896); see (1912) 25 Harv. L. Rev, 669; 
cf. Martin v. Rockland, 57 Misc. 403, 103 N. Y. Supp. 947 (1908). But, 
as the dissenting opinion points out, this should not preclude the defendant’s 
present claim that the lease was voidable, and has subsequently been avoided. 
Cf. Becker v. Church, 42 Hun 258 (N. Y. 1886). Nor is the judgment an 
adjudication of the non-existence of fraud; for an action of deceit, which 
affirms the existence of the lease, could still have been maintained. Henry 
v. Gant, 75 Ind. App. 218, 129 N. E. 408 (1921); Bodurtha v. Phelan, 13 
Gray 413 (Mass. 1859); Meyerhoffer v. Baker, 121 App. Div. 797, 106 
N. Y. Supp. 718 (1907). But cf. Greenwood Drug Co. v. Bromonia Co., 81 
S. C. 516, 62 S. E. 840 (1908). Since the rule of res judicata is based upon 
a policy of ending litigation on a particular matter, it would seem preferable 
in any event not to apply it to affirmative defenses which constitute counter- 
claims, when affirmative relief cannot be given in the first action. Spaur 
v: McBee, 19 Ore. 76, 23 Pac. 818 (1890); cf. Lorraine v. Long, 6 Cal. 452 
(1856); see (1924) 37 Harv. L. Rev. 629. Contra: Reich v. Cochran, supra; 
Yager v. Bedell, 206 App. Div. 803, 201 N. Y. Supp. 466 (1923). 


Torts — NEGLIGENCE — Duty To REFRAIN FROM RENTING A CANOE TO 
AN INTOXICATED PERSON AND TO Go To His Am In Case or MisHap. — In an 
action for wrongful death, the declaration alleged that the defendant rented 
to the plaintiff’s intestate a canoe, well knowing that the intestate was intox- 
icated and unfit to go on the lake in a canoe; that the canoe was overturned; 
that the intestate clung to the craft for half an hour and made calls for 
assistance which the defendant heard and ignored; and that the intestate 
was drowned as a result of the defendant’s wrongful conduct. From an 
order sustaining the defendant’s demurrer, the plaintiff appealed. Held, 
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that since the allegations show that the plaintiff’s intestate was not in a 
helpless condition, the defendant violated no legal duty in renting him the 
canoe, and consequently was under no duty to go to his aid. Judgment 
affrmed. Osterlind v. Hill, 160 N. E. 301 (Mass. 1928). 

There is a duty to refuse to supply dangerous articles to a person incapaci- 
tated by youth or insanity, where the danger is not appreciated by the 
incapacitated person, but is or should be appreciated by the person supplying 
the article. Carter v. Towne, 98 Mass. 567, 569 (1868); Akin v. Bradley 
Engineering & Mach. Co., 48 Wash. 97, 92 Pac. 903 (1907). Where the 
incapacity of the plaintiff is due to intoxication and is known to the de- 
fendant, it becomes one of the circumstances under which the defendant 
must act as a reasonable man. Black v. New York, N. H. & H.R. R., 193 
Mass. 448, 79 N. E. 797 (1907); Kean v. Baltimore & Ohio R. R., 61 Md. 
154 (1883). The court goes far in pronouncing as a matter of law that there 
is no negligence in renting a canoe to a man known to be intoxicated because 
he was able, after a cold plunge, to cling to the canoe for half an hour. The 
question of the defendant’s negligence should seemingly have been sub- 
mitted to the jury. And the fact that the intoxicated person requested the 
article should not matter. McCue v. Klein, 60 Tex. 168 (1883). Contra: 
King v. Henkie, 80 Ala. 505 (1886). Whether or not the defendant should 
have gone to the aid of the decedent would depend on the jury’s finding as 
to the defendant’s negligence; for under the Massachusetts rule he would 
have been obliged to do so only if the decedent’s predicament had resulted 
from a negligent act or omission by the defendant. Griswold v. Boston & 
Maine R. R., 183 Mass. 434, 67 N. E. 354 (1903). 


WILts — INCORPORATION BY REFERENCE — INCORPORATION OF WRITING 
FOLLOWING THE SIGNATURE. — A will was written on a single sheet of paper 
and duly executed at the bottom of the front page. By the terms of the 
residuary clause, which was on the front page, the residue was given to 
the executors to be used “ as directed on the reverse of this will.” On the 
margin of the front page was a memorandum, signed by the witnesses to the 
will before its execution, and which read “ Bequests, etc., on back of will 
a part of will and put there at testator’s direction before signature.” On 
the back page were written the instructions to the executors as to the disposal 
of the greater part of the estate. The wills act provided that the will be 
signed at the foot or end thereof. Prince Edward Island Acts 1843, c. 26, § 7. 
Another act provided that no signature shall give effect to any disposition 
which is underneath or which follows it. Prince Edward Island Acts 1860, 
c. 3, § 1 [modelled after Lord St. Leonard’s Act, 15 & 16 Vict. c. 24 (1852)]. 
From a judgment admitting both sides of the paper to probate, the com- 
plainant appealed. Held, that the bequests on the back page were incorpo- 
rated into the will by reference. Judgment affirmed. In re Poole, [1929] 
1D. L. R. 418. 

All the necessary elements of incorporation by reference are present in the 
instant case; the writing was in existence, was referred to as in existence, and 
was sufficiently identified. Clark v. Dennison, 283 Pa. 285, 129 Atl. 94 
(1925); Allen v. Maddock, 11 Moore P. C. 427 (1858). The fact that the 
writing is on the same sheet of paper as the instrument which incorporates it 
could hardly be fatal; a codicil incorporates an invalid will although it is 
written on the same sheet of paper. Matter of Plumel, 151 Cal. 77, 90 
Pac. 192 (1907) (holographic codicil incorporating invalid non-holographic 
will); Goods of Heathcote, 6 P. D. 30 (1881); Goods of Widdrington, 
35 L. J. Prob. 66 (1866); 1 Wrtt1AMs, Executors (11th ed. 1921) 74, n.(e). 
But see Nore (1906) 19 Harv. L. Rev. 528. In such a case the reference 
is much stronger. Matter of Plumel, supra; 1 JARMAN, Wits (6th ed. 
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1910) 127-28. And so far as the doctrine of incorporation by reference 
itself is concerned there is no reason why a will should not also incorporate 
something written below the signature. Baker's Appeal, 107 Pa. 381 
(1884); see Singleton v. Tomlinson, 3 App. Cas. 404 (1878); Goods of 
Evans, 128 L. T. R. 669, 670 (1923); Goods of Martin, [1928] No. Ir. 138, 
140, 146; cf. Goods of Birt, L. R. 2 P. & D. 214 (1871). Contra: Matter 
of Ryan, 231 N. Y. Supp. 90 (Surr. Ct. 1928); Matter of Andrews, 162 
N. Y. 1, 56 N. E. 529 (1900); Goods of Dearle, 47 L. J. Prob. 45 (1878); 
see Goods of Dallow, L. R. 1 P. & D. 189, 191 (1866); Note (1906) 19 
Harv. L. Rev. 528. But incorporation by reference has been considered 
a dangerous doctrine, and is therefore rejected in several states. Hatheway 
v. Smith, 79 Conn. 506, 65 Atl. 1058 (1907); Murray v. Lewis, 94 N. J. Eq. 
681, 121 Atl. 525 (1923); Matter of Lawler, 195 App. Div. 27, 185 
N. Y. Supp. 726 (1920); see Matter of Perry, 126 Misc. 616, 618, 214 
N. Y. Supp. 461, 462 (1926). And one of the purposes of the wills act was 
to prevent fraud in the form of additions at the end of the will. Glancy 
v. Glancy, 17 Ohio St. 134 (1866); Willis v. Lowe, 5 N. of Cas. 428 (1847). 
Furthermore, the application of the doctrine of incorporation by reference 
in the principal case would seem contrary also to the policy of Lord St. 
Leonard’s Act. See Goods of Dallow, supra. But cf. Goods of Birt, supra. 


WILLs — Joint WiLLs — VALIDITY WHERE INEFFECTIVE AS TO ONE Parry. 
— H and W, husband and wife, executed a joint and mutual will leaving all 
their property tothe survivor. They were unaware that, despite the will, a 
daughter of H by a former marriage would inherit half of his property under 
a statute giving a child not mentioned in the parent’s will an intestate share 
in the estate. Oxia. Comp. Strat. ANN. (1921) § 11255. Since W without 
the will would have been entitled to the other half of H’s property, his prop- 
erty under the will would have passed exactly as if he had remained 
intestate. W predeceased H. From a judgment admitting the instrument 
to probate as the will of W, her heirs appealed. Held, that since a joint and 
mutual will is intended to operate as the will of both testators, if it is 
ineffective as the will of one, it should not be probated as the will of the 
other. Judgment reversed. Burkhart v. Rogers, 273 Pac. 246 (Okla. 1928). 

The mere execution of a joint and mutual will is generally considered 
evidence of the existence of a contract to make reciprocal testamentary dis- 
positions. Frazier v. Patterson, 243 Ill. 80, 90 N. E. 216 (1909); Doyle 
t. Fisher, 183 Wis. 599, 198 N. W. 763 (1924); cf. Rastetter v. Hoenninger, 
214 N. Y. 66, 108 N. E. 210 (1915). But see Wanger v. Marr, 257 Mo. 482, 
493, 165 S. W. 1027, 1030 (1914). Thus, although either party may revoke 
the instrument as a will, it may continue specifically enforceable as a con- 
tract. Brown v. Webster, 90 Neb. 591, 134 N. W. 185 (1912); Williams 
v. Williams, 123 Va. 643, 96 S. E. 749 (1918); see (1919) 32 Harv. L. Rev. 
296. In a decision on which the court in the principal case largely relied, 
it was held that when a joint and mutual will is not valid as the will of one 
of the testators, it should not be probated as the will of the other, on the 
theory that where there is a failure of consideration on one side, the execu- 
tion on the other side is really induced by mistake. Martin v. Helms, 319 
Ill. 281, 149 N. E. 770 (1925). But see (1926) 35 Yate L. J. 644; cf. Mat- 
ter of Goldsticker, 123 App. Div. 474, 108 N. Y. Supp. 489 (1908). But 
it is very doubtful whether a court should refuse to probate a will because 
of a mistake in the inducement, where there is a substantial likelihood that 
the will would not have been materially different, even had there been no 
mistake. See Estate of Carson, 184 Cal. 437, 443, 104 Pac. 5, 8 (1920); 
Wilkinson v. Joughin, L. R. 2 Eq. 319, 322 (1866); Warren, Fraud, Undue 
Influence and Mistake in Wills (1928) 41 Harv. L. REv. 309, 330. Moreover, 
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it would seem that in the principal case there was no failure of consideration 
and consequently no mistake. For even if the instrument, at law, would 
not have been effective as a will to convey all her husband’s property, in equity 
it should have been fully effective as a contract which might be specifically 
enforced by the wife against the daughter, a mere donee. Cf. Williams v. 
Williams, supra; Costigan, Constructive Trusts Based on Promises Made to 
Secure Bequests, Devises or Intestate Successions (1915) 28 Harv. L. REv. 
237, 250. 
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CorPorATE ADVANTAGES WitTHOUT INCORPORATION. By Edward H. Warren. 
New York: Baker, Voorhis & Co. 1929. pp. 1012. 


The title of this treatise is misleading. Its subject matter is not really 
Corporate Advantages Without Incorporation, but Legal Units — What Are 
They In The Law Of The United States?, and on this the author has very 
positive opinions that are not only provocative of thought but also of possible 
dissent. 

One can only admire the author’s indefatigable labor, his dialectical ability, 
and his skill in discovering subtle distinctions and differences in judicial 
utterances, which would occur only to a complete master of the assembled 
material. Nothing in the adjudicated cases has been overlooked. It is all 
there presented with a wealth of quotation which spares the reader the 
necessity of frequent resort to the original sources. 

Professor Warren, at the outset, warns his reader that philosophy has noth- 
ing to contribute to the discussion of his problem. Philosophers have and 
probably will discuss for centuries the personality of the corporation, but 
such discussions are not for lawyers. Let them be content with what the 
courts have written, and if the source of judicial inspiration is the dogmatism 
of Sir William Blackstone, that dogmatism is the law of the land which it is 
impious for lawyers to question. 

Perhaps in the scheme of the book such discussions have no place, but there 
is no intimation to the reader that this polemic — for such it is — rests upon 
a questionable historical foundation. Insofar as philosophers may pro- 
pound a mystical corporate personality, lawyers may well abstain from the 
discussion. But history and philosophy surely have some contribution to 
make to the understanding of what the corporate person, or legal unit, as 
Professor Warren prefers to call it, really is in the scheme of jurisprudence. 
It would be deplorable, indeed, if for all time American jurisprudence were 
to be confined within Blackstone’s composite of canon and common law cor- 
porate dogma. 

In truth, American jurisprudence would benefit largely if judges and law 
professors paid more respect to philosophy and a little less to mere judicial 
opinions. The many irreconcilable statutes and decisions of our states on 
- nearly every important problem of the law of corporations have not given us 
law but a form of anarchy, and it is disappointing to have a scholar of Pro- 
fessor Warren’s distinction tell us that we will come to a clear understanding 
if we follow him along the tortuous path which he pursues in and out and 
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over their innumerable pitfalls. We do not believe that Professor War- 
ren’s method of winnowing, analyzing, weighing, comparing, and distinguish- 
ing our many statutes and judicial opinions will give us a residuum of 
golden grain. 

Professor Warren defines his legal unit thus: 


“A legal unit is whatever has capacity to acquire a legal right and/or incur a 
legal obligation. We think it wise to keep to the general term ‘legal unit,’ always 
recognizing that some legal units are human beings and some are not human beings. 
This is simple and adequate.” 1 


This would be simple enough if we could all agree on the legal concept 
connoted by the word “ whatever.” This “ whatever” has been the puzzle 
of legal philosophers for a long time. For Professor Warren, however, it is 
what king or legislature choose to call it. One might suggest that this is too 
simple to be adequate. 

Professor Warren devotes page after page of patient analysis to one of the 
most confusing problems of the American law of corporations, that of the 
New York joint stock company, an institution which the English Parliament 
made impossible with one stroke of the pen, when it compelled all joint stock 
companies of twenty or more persons to be incorporated either with limited 
or with unlimited liability. Hibbs v. Brown,? which he discusses at length 
with the conclusion that it was wrongly decided, shows the practical result of 
the idea that a legislature can confer upon a body of men which can only 
be dealt with adequately as a legal unit, every corporate privilege except 
limited liability, and yet repudiate the very thing which it has done. Of 
course, the confusion of thought which he so earnestly deplores will inevi- 
tably arise. The view of Judge Finch in People v. Coleman, that so long as 
the primary liability of the members of the joint stock company is retained 
no legal unit is created, is satisfying only to the mind which cares little that 
actuality and judicial reality may be as far apart as the poles. Few of the 
members of the New York joint stock company, and fewer even of the public 
which deals with it, ever regard it or contract with it on any basis other than 
corporate, and should the practice ever begin of enforcing the primary liabil- 
ity before resorting to the company, which is said to be the distinguishing 
feature of this type of association, that primary liability would quickly be 
transformed by the legislature into a secondary one. 

Nor is the argument strengthened by resort to Great Southern Fireproof. 
Hotel Co. v. Jones,* for surely to anyone familiar with Professor Frank- 
furter’s interesting book, The Business Of The Supreme Court,5 the reason for 
that decision is obvious. The corporate problem had little to do with throw- 
ing the Pennsylvania limited partnership out of the federal courts, but the 
pressure of increasing business did. 

Professor Warren devotes a whole chapter to the Coronado case. He is 
not willing for one moment to entertain the idea that this decision is epochal. 
About twenty-five years ago Professor Dicey in his Sidgwick lecture? used 
these unfamiliar words: 





1 Pp. 15. 

2 190 N. Y. 167, 82 N. E. 1108 (1907). 4 177 U.S. 449 (1900). 
3 126 N. Y. 433, 27 N. E. 818 (1891). 5 (1927). 

6 United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922). 

7 Dicey, The Combination Laws (1904) 17 Harv. L. Rev. 511. 
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“ When a body of 20, or 2000, or 200,000 men combine themselves together to act 
in a particular way for some given purpose, they create a body which by no fiction 
of law, at by the very nature of things, differs from the individuals of whom it is 
constituted.’ 


This sounds more like philosophy than law, or perhaps more like Mr. Balfour’s 
retort to the criticism by a learned barrister of his statement in Parliament 
that the labor union is a corporation, “I am talking English, not law.” It 
is not merely, as Professor Warren admits, that we habitually think and 
speak of such a body as an entity, but in the very nature of things we can- 
not do otherwise, and when that point is reached the law also cannot do 
otherwise. With all due respect to the learned Chief Justice’s explanation of 
what was done in the Coronado case, with which Professor Warren with some 
slight reserve agrees, the labor union was a lawful body before any act of 
Congress ever mentioned it or conferred privileges upon it. The statutes upon 
which the Chief Justice leans for support did not make labor unions associa- 
tions “ existing under or authorized by the laws of the United States, the laws 
of any of the territories, the laws of any state, or the laws of any foreign 
country.” They already were such.® The Sherman Act makes labor unions 
legal units, because unless they are such they cannot be dealt with at all. 
It follows as a matter of course that they are suable not as if they were legal 
units but as legal units. Otherwise the procedural problems, both of juris- 
diction and the enforcement of judgments against them, present insuperable 
difficulties. 

In the closing days of his labor Professor Warren must have been some- 
what puzzled by Hemphill v. Orloff,1° but even this case only momentarily, 
if at all, shook his conviction as to the soundness of his position. In this 
case, a Massachusetts trust was required to qualify under the Michigan 
license requirements for foreign corporations. Of course, Professor Warren 
could not agree with the court that the representative suit statute of Massa- 
chusetts made the trust a corporation, but to get around the problem of the 
equal privileges and immunities clause of the Federal Constitution, he sug- 
gests a ground for the decision which the Michigan court did not discuss, 
namely, a public policy to exclude a trust of that character. Justice McReyn- 
olds, in his opinion in the Supreme Court, rather curtly said that the 
trust was a corporate body, as the Michigan court had declared. Of course, 
if the Michigan court was wrong, the Supreme Court was bound to say so, 
and then the equal privileges and immunities problem could not have been 
avoided. So far as the reviewer has been able to discover, there is nothing in 
the laws of Michigan to prevent its citizens from organizing a common law 
business trust. If the Massachusetts trust is not a corporation, how can its 
members be excluded from exercising the privileges of Michigan citizens? 
When the Supreme Court of Michigan declares such an organization against 
public policy, then Professor Warren’s explanation of its decision will have 
weight, but until then he should take the position that that case was wrongly 
decided. 

The reviewer hopes that this very unusual book will bring a renewed 
discussion of the problem of corporate personality. It has much greater 


8 Ibid. at 513. 

® For the distinction between “ organized under” and “ existing under,” see 
Eliot v. Freeman, 220 U. S. 178, 185-87 (1911). 

10 238 Mich. 508, 213 N. W. 867 (1927), aff'd, 277 U. S. 537 (1928). 
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practical importance than legal scholars have heretofore been willing to ad- 
mit. What used to be a valuable privilege has today become a common 
necessity. The franchise theory upon which rests so much of the taxing 
and regulatory power of the state over corporations may be overworked. We 
concede the power of the state to take away the franchise in individual in- 
stances, but let it exercise it by wholesale and the theory would break down. 
We are living in the twentieth century and our juridical ideas cannot but be 
profoundly affected by the extraordinary economic and social changes which 
we are witnessing. 
CuHares G. LItTLe. 
Chicago, Illinois. 





FEDERAL INCOME TAXATION. By Joseph J. Klein. New York: John Wiley 
& Sons, Inc. 1929. pp. xxv, 2353. 


INcoME TAx PROCEDURE 1929, and FeperRAL Tax Practice. By Robert H. 
Montgomery. New York: The Ronald Press Co. 1929. pp. vi, 738; 
vi, 757. ; 

Of textbooks about federal taxation one is inclined to parody Alexander 
Pope and say: “ What e’er is latest published is the best.” For an active 
lawyer reads texts less to accept the authors’ views than to turn up the latest 
citations and learn the latest lines of thought which will help or hinder his 
clients’ causes. He seeks stimulus rather than mere information. Under a 
time standard, the three volumes listed above have run a dead heat. Dr. 
Klein may properly be given first place in this review, since his book has 
about it more elements of novelty than have the two books by Colonel 
Montgomery. 

Certainly Dr. Klein offers to taxpayer, accountant, and lawyer a most 
comprehensive study of the federal income tax. Despite its many pages, the 
work is compact enough for easy handling. The style is clear, the arrange- 
ment good, the historical development well indicated, the mingling of ac- 
counting and law most helpful. Practical illustrations abound. There are 
useful appendices including a section-by-section comparison of the Revenue 
Acts of 1926 and 1928, and a substantial bibliography. The reference tables 
and index leave little to be desired. Mirabile dictu, the author has even 
managed to convey a feeling of warmth and color by certain human touches 
and turns of phrase, particularly in the chapter on tax avoidance and tax 
evasion. All in all, this is a book both stimulating and satisfying — so far as 
anybody can be satisfied about the melancholy duty of paying the govern- 
ment’s bills. 

Briefer comment will suffice for Colonel Montgomery’s first book, Jncome 
Tax Procedure 1929. But brevity implies no disparagement; rather it results 
from the fact that this is frankly a supplement to Income Tax Procedure 
1927, bringing down to date the same topics with cross references to the 
original pages. The 1927 edition has served well its purposes of aiding tax 
accountants and keeping lawyers aware that taxation is not exclusively a legal 
problem to be attacked without knowledge of accountancy. The 1929 sup- 
plement is clearly the result of hard, careful, and intelligent work. 

Colonel Montgomery’s second book, which bears the names of J. Marvin 
Haynes, Professor Roswell F. Magill, and James O. Wynn as assistant au- 
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thors, is so different from its briefer 1927 predecessor as to be really a new 
work on practice in tax cases before the Treasury, the Board of Tax Appeals, 
and the federal courts. As the present reviewer pointed out some months 
ago, recent sweeping revision of tax practice makes such a volume most wel- 
come, The authors deal with their topic comprehensively and, on the 
whole, as briefly as may be. Reasonable doubt may exist about the utility 
of a twenty-page chapter attempting to sketch the law of evidence as appli- 
cable in Board of Tax Appeals hearings.? Those familiar with the embattled 
subject of judicial proof know only too well that no writers, however gifted, 
can give in such small compass the necessary intellectual weapons for fenc- 
ing with a clever opponent or a technical judge. And it is said that as to 
some technicalities the Board is more like the courts than the courts them- 
selves! ® Mere reference to the best texts on evidence would stand the reader 
in better stead than this very superficial chapter.* 

But the foregoing criticism is minor only, and the book as a whole presents 
a large body of necessary material in helpful, orderly fashion. Like Dr. 
Klein’s work, it is far from being dustily dry. Colonel Montgomery and his 
aides have some wingéd (and barbéd) words to say about Treasury organ- 
ization and methods,® the bad statute of limitations situation and practice,® 
and the iniquity of retroactive legislative enactments. 7 Also there is warm 
praise for the Board of Tax Appeals.* 

Possibly the most useful ending for a review of this type is a paragraph 
indicating briefly the scope not only of the three books already mentioned, 
but also of certain others allied by subject matter. In federal taxation the 
lawyer’s interests may be divided roughly as follows: (1) substantive law ° — 
what is and what is not taxable, what deductions are allowed, and the like; 
(2) procedure in the Treasury; (3) procedure in the Board of Tax Appeals; 





1 Book Review (1928) 42 Harv. L. Rev. 145. 

2 Dr. Klein also has some brief observations about the law of evidence. Pp. 
1394-1406. He, however, confines his citations quite closely to decisions of the 
Board of Tax Appeals. Hoztmes AND BREWSTER, FEDERAL Tax APPEALS (1927), 
contains a prolonged discussion of evidence. Pp. 214-320. This is probably more 
serviceable than a short summary giving little beyond definitions. It is a condensed 
hornbook. Yet the reviewer inclines to believe that even Messrs. Holmes and 
Brewster would have done better to refer their readers to standard full length 
discussions. 

3 See Colonel Montgomery’s own remarks at pp. 233-34 of the volume under 
discussion. 

# Colonel Montgomery’s chapter signally fails as a directory to the better books 
on evidence. The only text spoken of is Jones, COMMENTARIES ON EvIpENCE (2d 
ed. 1926). Wigmore’s immensely superior treatise is blankly ignored. Wuicmore, 
EvWENCE (2d. ed. 1923). 

5 Pp. 19 et seq., 204-05. It is rather surprising not to find Colonel Mont- 
gomery making caustic comment about the Treasury practices illustrated in United 
States v. Detroit Steel Products Co., 20 F.(2d) 675 (E. D. Mich. 1927), and 
United States v. Standard Spring Mfg. Co., 23 F.(2d) 495 (D. Minn. 1927). 

6 p, 74. 

7 P. 301. Dr. Klein seems not unduly averse to thumping the government, but 
it is perhaps fair to say that his complaints are more often directed against Congres- 
sional action, while Colonel Montgomery’s are more often directed against admin- 
istrative action. 

8 P. 233. This praise is tempered, as indicated in note 3, supra. 

® Of course the term “ substantive law” is not strictly accurate. This general 
subject necessarily includes such procedural matters as making out and filing 
returns. 
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and (4) procedure in the various federal courts. Dr. Klein covers (1) and 
(2) very fully; (3) to a satisfactory extent;*° and (4) rather slightly. 
Colonel Montgomery’s Income Tax Procedure volumes for 1927 and 1929 
confine themselves almost entirely to (1), making a thorough job of it. The 
same writer’s Federal Tax Practice treats (2) at not quite such great length 
as does Dr. Klein, (3) and (4) at considerably greater length. Holmes and 
Brewster’s Federal Tax Appeals ** touches somewhat upon (2), deals with 
(3) in full detail, and devotes substantial space to (4). Bickford’s Court 
Procedure in Federal Tax Cases ** devotes itself almost exclusively to (4), 
including the carrying up of cases from the Board of Tax Appeals. The five 
books taken together cover the whole field and in many respects furnish that 
mental spur which comes from the exposition of the working of several minds 
upon identical problems. 

In this connection it is perhaps well to sound a note of warning. Neither 
individually nor collectively can the five volumes mentioned free any lawyer 
from the duty of analyzing his clients’ income tax questions with rigorous 
care. But such warning is merely a specialized form of the more general 
assertion that the serviceable legal practitioner is he who never lets the 
commonplaces of a situation blind him to its unusual or unique features. 
And of course no text book writer can reasonably be expected to forecast 
these features for his professional readers. 

J. M. Macurre 

Harvard Law School. 





THe CoLLectep Papers oF PAut Vinocraporr. With a Memoir by the 
Right Hon. H. A. L. Fisher. New York: Oxford University Press. 1928. 
Vol. I, pp. viii, 326; Vol. II, pp. viii, 509. 


The appearance of these two volumes of collected papers naturally sug- 
gests comparison with the two other great collections of essays on legal 
history —- those of Maitland and Ames. Although Sir Paul has covered much 
wider fields than Ames and writes with less brilliance than Maitland, yet he 
yields to neither in the fundamental importance of what he has to say. With 
the Cambridge man the article assumes a literary form comparable with 
the short story in the hands of a master; the matter is strictly limited, the 
treatment brief, and the argument developed with dramatic skill. In Ames’ 
papers, on the other hand, we find a series of short dogmatic sentences, each 
supported by a footnote and, very often, each containing as much material 
as other men’s articles. In four or five pages he compressed numerous facts, 
and plotted cross-currents of argument with hardly any comment or explana- 
tion. Oxford’s adopted son found the mean between these two styles, and 
wrote articles more reminiscent of Stubbs’ weightier manner than of either 
Maitland or Ames. To Vinogradoff the principal task was to get his ideas 
clearly into print in a way that left no doubt as to his meaning, and he 
succeeded. He felt that the ideas needed no decoration, that the simplest 
telling was the best, for the subject matter was often highly technical. One 





10 Pp. 1370-1421. 

11 Pp. 1642-65. 

12 (1927). See reference in note 1, supra, for brief comments upon this book. 
18 (1928). The review in note 1, supra, also comments on this volume. 
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of the most startling papers in all our historical literature is his essay on 
Folkland. In a few short pages he deprived the Anglo-Saxon nation of its 
public lands and confuted eighteen several historians from four different 
nations. But there is no rhetoric, no careful management to build up a 
climax or a paradox; the story is told prosaically, even a little dryly, and 
ends in the most jejune of possible ways with a recapitulation of the argu- 
ments in numbered paragraphs. It was a thorough demonstration and left 
no more to be said; that was what Vinogradoff wanted to do, and he did it, 
briefly and methodically. But what would Maitland have done if he had 
treated such a tempting theme? 

Almost all of the articles here reprinted are constantly used by teachers 
and students, and so their publication together is most welcome. The scope 
of the collection can be seen from this summary of its contents: on Anglo- 
Saxon law and related systems we have six papers of the greatest importance 
(including Folkland, a study of Roman influence on Bookland, and two 
highly technical essays on Wergeld). Bracton studies begin with the dis- 
covery of the Note Book, while another article puts the question of his 
Romanism on a really sound basis. Four essays deal with the manor; four 
more with the common law (including important studies of Doctor and 
Student, of maxims, and of Anglo-Norman relations). Six papers are 
devoted to Greek and Roman law. The rest include the author’s recent 
studies in American journals of various points of public law and jurispru- 
dence, and two new chapters of his unfinished Historical Jurisprudence. 

It is unfortunate, however, that the compilers of these two handsome 
volumes did not take a little more care in their preparation. A statement 
of the original place and date of appearance at the beginning of each article 
is surely desirable, yet in several cases it is omitted; a bibliography of the 
author’s writings forms the conclusion of Volume II, but the entries are often 
only approximate; the addition of an asterisk to the papers here reprinted 
assists the reader in finding particular articles, but it has not always been 
made; it is more serious that no discernible plan of arrangement has been 
followed, papers being thrown together without any reference to subject 
matter or even to date of composition, and closely related articles being 
widely separated; in one extraordinary case an article which consisted of a 
commentary and a newly discovered text has been broken into two, the com- 
ment put in one place and the text in question more than a hundred pages 
later. 

For one other criticism there is an easy remedy. A third volume is cer- 
tainly needed. A great deal of Vinogradoff’s work appeared in Russian and 
must be worthy of translation; the papers he wrote on Lombardic Feudalism 
should prove interesting, while his insight into character and his gifts of criti- 
cism (to which Mr. Fisher calls attention in his Memoir) were surely dis- 
played in his essays on the great historians whom he knew or studied with. 
Another very great gift he had was of clearly handling complicated questions 
within the limits of an encyclopaedia article. Those on Anglo-Saxon Law, 
Comparative Jurisprudence, the Manor, Serfdom, Village Communities, and 
Villeinage in the Britannica are admirable reading for young students. Most 
necessary of all is the reprinting of his little book on Roman Law in Mediaeval 
Europe, published in 1909, which has long been unobtainable. We very much 
hope that Sir Paul’s literary executors will be able to give us another volume 
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on these lines. No greater tribute can be paid to the memory of one of Eu- 
rope’s greatest scholars than the publication of his writings in a form which 
places them within easy reach of teachers and students. 
THEODORE F. T. PLUCKNETT. 
Harvard Law School. 





JURISDICTION IN MARGINAL Seas. By William E. Masterson. New York: 
The MacMillan Company. 1929. pp. xxvi, 423. 


This study, published under the auspices of the Bureau of International 
Research of Harvard University and Radcliffe College, deals with the subject 
of Territorial Waters, which in accordance with a resolution adopted? by the 
Eighth Assembly of the League of Nations, is to be submitted for examina- 
tion by the first conference on codification of international law. The Harvard 
Law School organized a research bureau to participate in studies being carried 
on in various countries, and an advisory committee is now engaged in prepar- 
ing a draft of an international convention on territorial waters, as well as on 
the two other subjects * to be dealt with at the first codification conference. 
Mr. Masterson’s book, therefore, is a very timely publication. The author’s 
approach, however, is not to the subject of territorial waters in general, but 
to the problem of a state’s special jurisdiction over foreign vessels engaged 
in violating or in attempting to violate its revenue laws. In this respect, it 
is of particular interest in connection with the efforts of the United States 
to check efforts to introduce into this country illicit cargoes, in violation of 
the revenue laws and the National Prohibition Act. It corresponds, in a cer- 
tain way, to Fulton’s Sovereignty of the Sea,* which was written with special 
reference to the rights of fishing. 

The first part of the book treats the development of the English law from 
1699, when the first legislation against smuggling was enacted, to the present 
day. The author presents the history of smuggling very fully, bringing out 
the necessity for legislation, and explaining some of the peculiar statutes 
which have been passed from century to century. The volume contains a great 
amount of unpublished material which has been gathered in England and other 
countries, including diplomatic correspondence, and the correspondence be- 
tween commissioners of customs and collectors of various outports. A short 
second part of the book deals with legislation in the British Empire and a 
third part with the development of the law of the United States, with special 
emphasis on the increase in smuggling from the sea after 1920, the seizure and 
forfeiture of rum vessels, and the Tariff Act of 1922. English and American 
decisions and legislation are analyzed with great care, and in this respect the 
book should prove exceedingly useful to practitioners and customs au- 
thorities. 

Dr. Masterson’s exposition proves abundantly the long established practice 
in Great Britain, as well as in this country, of enforcing certain laws, especially 
revenue laws, beyond the so-called “ three-mile limit.” The position of other 





me 1 September 27, 1927. League of Nations Official Journal, Special Supplement 
0. 53, P. 9. 

2 These subjects are Nationality, and The Responsibility of States for Damage 
Done in their Territory to the Person or Property of Foreigners. 

8 (1g11). 
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countries is seen in the fourth part of the book dealing with diplomatic cor- 
respondence, treaties, and international arbitrations. It is unfortunate, per- 
haps, that the legislation and practice of these states are not given more fully. 

The conclusion to be drawn from Dr. Masterson’s book is that, on the high 
seas adjacent to the so-called marginal sea, a state may, under international 
law, take certain measures necessary for the enforcement of its laws. This 
is already admitted by many of the foremost writers on international law.‘ 
The difficulty is to define these laws, to delimit the additional area within 
which they are applicable, and to state the conditions and circumstances under 
which they should be enforced. In the last part of his book the author ascer- 
tains the existence of a distinction between general jurisdiction in the marginal 
seas and a wider special jurisdiction for customs purposes, and states the 
reasons and justification for such distinction. He seems right in believing that 
a general agreement could be reached between the various countries for the 
protection of the fiscal interests of a state beyond the so-called “ territorial 
waters.” But it will be necessary, perhaps, in view of the wide divergence of 
claims between many countries as to the extent, in terms of miles, of this 
special jurisdiction, to determine the conditions under which it may be exer- 
cised. For it should not be forgotten that while this jurisdiction is an impor- 
tant question for the United States, it has ceased to be so in England and has 
come into conflict with the interests of other countries. 

Dr. Masterson’s book seems a distinct and valuable contribution to the 
literature on this important and controversial subject. 

STEPHEN P. Lapas. 
Harvard Law School. 





THE INTERNATIONAL PROTECTION OF TRADE MARKS BY THE AMERICAN 
Repus.ics. By Stephen P. Ladas. Cambridge: Harvard University 
Press. 1929. pp. viii, 136. 


The twofold purpose of this work is reflected in its twofold character. 
It is both a prelude to a larger study on the international protection of indus- 
trial property, and a monograph designed to furnish suggestions to the 
Pan-American Trade Mark Conference held at Washington in February, 1929. 
The first of these purposes is accomplished by an historical exposition and 
analysis of the technical considerations involved in international trade mark 
protection. This is undoubtedly of lasting value, though limited in length, 
and though the author has left to later discussion the consideration of the 
relation. between his subject and the protection of industrial property in 
general. The second aim finds expression in a model convention. Now 
that the conference has come and gone, this may seem to be of purely 
academic interest. Yet it is valuable to note to what extent the suggested 
draft has been followed by the conference in its products, the General Inter- 
American Convention for Trade Mark and Commercial Protection + and the 
Protocol on the Inter-American Registration of Trade Marks.? 

In general, the parallel is close. A marked exception is the rejection of the 





# See p. 377 et seq. 


1 See text published by the Pan-American Trade Mark Conference (1929) 2-33. 
2 Ibid. at 34-59. 
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compromise suggested by Mr. Ladas between the rules of priority of use and 
priority of registration, to the effect that a registrant’s right to a mark should 
not become conclusive until three years after registration, during which period 
it might be challenged by one claiming a prior right. Instead of this plan, 
the American rule of priority of use was adopted.* Indeed, the salient 
defect of the Convention is its attempt to force a code of rules founded on 
the case law of the United States upon countries whose legal traditions 
spring from another soil. Neither the broad definition of unfair competition 
nor the model law advocated by the author on this subject was adopted, the 
nearest approach being a resolution which rather loosely attempts a definition.* 

Similarly, the Protocol of Registration embodies the American system 
whereby the Inter-American Trade Mark Bureau serves merely as an agency 
for the transmission of marks to the contracting states for registration. This 
repudiation of the Madrid system,5 under which registration with the 
International Bureau at Berne gives ipso facto protection in all the member 
states, was foreseen by Mr. Ladas. His project for registration was followed 
in the Protocol to a decided degree, although the latter is more elaborately 
detailed. 

A valuable appendix brings together the earlier American conventions, as 
well as the International Convention for the Protection of Industrial Prop- 
erty,® and the Supplemental Madrid Arrangement.? Even a superficial study 
of these documents leads to the conclusion that the solution lies in a universal 
adherence to the Industrial Property Union, and not in regional understand- 
ings such as that attempted by the recent conference. 


A. H. FEtrer. 
Cambridge, Mass. 





8 Article 8 of the Convention, supra note 1, at 11. 

4 Final Act of the Conference, supra note 1, at 60, Seventh Resolution, at 64. 
5 Established by the Madrid Trade Mark Arrangement of 1891. 

® (1925). 7 (1925). 





ErratuM. The quotation from Vegelahn v. Guntner, 167 Mass. 92, 107, 44 N. E. 
1077, 1080 (1896), printed supra, 42 Harv. L. Rev. 770, n.4, should have been 
attributed to Mr. Justice Holmes, instead of to Chief Justice Field. 





